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Current Topics. 


Sir Charles Morton. 


WE regret to record the death of Sir CHarLEsS Morton, 
which occurred last week at the age of eighty-six. 
his career are given in the obituary notice, at p. 281 of this 
issue, and the following appreciation has been received from 
one of his colleagues on the Council of The Law Society : 
‘ By the death of Sir Charles Morton the Council of The Law 
Society has lost one of its most valuable and highly esteemed 
members. Until his recent illness he had been regular in his 
attendance at the meetings; his long and wide experience and 
sound judgment rendered his contributions to the Council’s 
deliberations of the greatest value, and his interventions in 
debate were invariably kept strictly to the point, and were 
made with pungency and humour. Socially, Sir Charles 
was a delightful and amusing companion. He had a wonder- 
fully long and accurate memory, which enabled him—more 
particularly, perhaps, in conversation with a fellow-lawyer— 
to enrich his talk with a wealth of interesting, racy and 
amusing reminiscence which was never overdone or * long- 
winded,’ and was therefore invariably entertaining. It is 
very sad to think that we shall see him no more.” 


The Civil Defence Bill. 

THE drastic character of many of the new powers it is 
proposed to confer upon the Government and local authorities 
under the Civil Defence Bill will have been evident to readers 
from the particulars of the measure which have been set out in 
the daily Press. 
protection for workpeople is to be made a statutory obligation on 
employers, that powers are to be conferred on local authorities 


to enter private premises in time of peace for the purpose of 


carrying out works calculated to render such premises more 
suitable for use as public shelters or other A.R.P. purposes 
in time of war, that provision is made for the issue of regula- 
tions for incorporating structural precautions and facilities 
for shelter in new buildings in order to render them less 
vulnerable to air attack, and that it is intended to impose on 
occupiers of industrial premises a statutory duty of making 
the necessary preparations for obscuring lights in the event 


Details of 


It may be briefly recalled that the provision of 


of war. Other provisions relate to financing the work to be 
carried out by railway companies (which would be taken over 
by the Government in the event of war) and electricity under- 
takings, while in the case of docks additional power is to be 
given to the Minister of Transport to include measures to 
provide additional services. The measure is also concerned 
with the emergency organisation of hospitals, the evacuation 
of the civil population and the distribution of Ministerial 
functions under the Air-Raid Precautions Act, 1937. It is 
clear that these and other subjects with which the Bill i 
concerned could not be treated in * Current Topics” in a 
manner proportionate to their legal importance; they are, 
therefore, to be dealt with in the near future in a series of 
leading articles. 

Mansion Houses and the National Trust. 

Tue National Trust for Places of Historic Interest or Natural 
Beauty Bill was read a second time in the House of Lords 
on 30th March, the motion for rejection being by leave 
withdrawn. Lorp TrEYNHAM, who moved the rejection, 
expressed his appreciation of the work that was carried out 
by the National Trust and expressed full sympathy with .the 
objects of the measure. He urged, however, that it enabled 
the tenant for life to grant to the National Trust the mansion 
house and lands without the consent of those persons coming 
after him who would be entitled to the property by descent 
or by order of the court, and drew attention to the very wide 
interpretation of which certain parts of the Bill were capable. 
In cl. 3 the Commissioner of Works was the responsible 
authority for declaring whether the mansion house was of 
national, architectural, historic or artistic interest. ao Se 
definitions were far wider than the real needs of the Trust. 
Lorp Hastines approached the matter from the point of 
view of the trustees of a settled estate. These, he said, were 
appointed in order to conserve the financial stability of the 
estate and to provide an income not only for the tenant for life 
but also for the remaindermen. The trustees in that capacity 
might feel that the subtraction of the historic mansion so 
expensively maintained from the estate would enable them 
to perform their trust more effectively. To that extent, 
it was unlikely that the trustees would object to the transfer, 
particularly when they realised how desirable it was from the 
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point of view of the State that a particular mansion should 
be preserved. But the trustees were then confronted with the 
necessity of permitting the transfer of a very large part, and 
possibly the whole, of the estate to the National Trust in order 
to provide an endowment fund for the preservation of the 
historic mansion in perpetuity. Under the Bill the trustees 
would be invited to deprive the tenant for life and the 
remaindermen of the income which they were purposely set 
up to preserve. How could the trustees justify such action ? 


The Lord Chancellor’s Views. 


Lorp Mavucuam, L.C., emphasised the 
examining very carefully the provisions of the Bill in regard 
to the proposed duties of the court if it were asked to disinherit 
infants or unborn persons who might ultimately become 
entitled to properties of the nature in question, and intimated 
that at present the proposals with regard to the court were 
by no means sufficient to safeguard those who were entitled 
to remainders. The suggestion by the Lord Chairman 
(THe Earu or ONSLow) that their lordships should consent to 
commit the Bill to a Select Committee and thus treat it as a 
public measure removed a good many of the objections which 
the Lord Chanceilor said he had felt against the Bill proceeding 
2s a private Bill, but he could not understand how a Bill 
like that before the House could properly be called a local Bill. 
If the Bill were to proceed as a private Bill it was certainly 
a private Bill of a most peculiar nature, because it would 
affect 200 estates and the people entitled to them. Practically 


necessity of 


none of these people, Lorp MavuGuHam continued, would 
know that their interests were being affected and would 


therefore be unable to put their objections before the Select 
Committee. That was a matter which their lordships should 
consider in determining whether the Bill should proceed as a 
private Bill, and that was a matter entirely for the discretion 
of the House. The learned lord expressed himself as most 
anxious that something should be done to preserve interesting 
and historic houses, but, speaking as Lord Chancellor, and 
from long experience in matters closely analogous to this, 
he thought that in doing that in the public interest they must 
not deprive people of interests without hearing them or giving 
any compensation. 


Road Accidents: Report of House of Lords Committee. 

A NUMBER of important recommendations designed to secure 
greater safety on the roads are made in the recently published 
report of the Select Committee of the House of Lords on the 
Prevention of Road Accidents (H.M. Stationery Office, price 
ls. €d.). The committee was not impressed by the evidence 
heard from representatives of the Ministry of Transport 
concerning the organisation and working of that Department 
in regard to road accidents and road construction. It was 
recognised that the difficulties of the Ministry are often 
increased by the necessity of securing the concurrence of a 
large number of local authorities to projected road improve- 
ments, but the impression was formed that there was, in the 
matters referred to, a lack of vision, of initiative, and of driving 
force in the Department. The committee great 
importance to the construction of new roads on modern lines 
and regrets that the Road Fund, initiated as it was so that 
there should be a fund available to keep abreast of the increase 
in motor cars, is now merged in the Exchequer. In the 
opinion of the committee the education and control of all 
road pedestrians, cyclists, motor-cyclists and motor 
drivers—call for drastic revision. Where education breaks 
down and road users are criminally careless, more stringent 
regulations for their control should be applied. The segrega- 
tion of drivers, cyclists and pedestrians on the main roads is 
regarded as essential to road safety. Where pavements or 
footpaths exist, vehicles should have a prior right to the 
carriageway provided reasonable and safe facilities are given 
to pedestrians to cross it, and the use of cycle tracks and, to a 


attaches 


users 





limited extent, pedestrian crossings should be compulsory. 
It is recommended that the Highway Code should be revised, 
presented in three separate forms arranged respectively 
for the driver, the cyclist and the pedestrian, and be given the 
force of law. Favourable comment is passed on what has 
come to be known as the Lancashire experiment, and it is 
urged that the policy pursued by the Lancashire police, which, 
as has been noted in these columns, has been attended by such 
remarkable results, should be adopted throughout the country. 
Public opinion should, by propaganda, be fortified in the 
condemnation of persons who drink before driving, and if, 
when an accident occurs, the court is satisfied that the driver 
was then under the influence of drink, the offence should be 
treated with exemplary severity. Blood tests should be 
recognised and arrangements made to perform them ona 
voluntary basis, but the committee hopes that the public will 
eventually be educated as to agree that such tests should be 
made obligatory in appropriate cases. Persons convicted 
of grave road offences should be disentitled from receiving 
benefit under their insurance policies, but insurers should not 
be relieved of any liability for third-party claims against 
convicted persons. 


The Administration of the Law. 

THE committee thinks there is good ground for the criticism 
that sentences are in some instances capricious and vary 
greatly in different localities, and it is recommended that where 
complaints against particular Benches are numerous and 
apparently well founded, the Lord Chancellor should be 
empowered to deal with the Bench concerned. The simplifica- 
tion and consolidation of existing regulations and, even more, 
the elimination of many technical offences of a kind which 
might properly be left to the judgment and good sense of road 
users would, it is urged, emphasise the more serious offences 
which lead to accidents, and proposals are put forward to make 
it unnecessary for police and defendants to attend courts fora 
minor offence to which the defendant is prepared to plead 
guilty. It is suggested that it would be easier to obtain 
convictions of manslaughter if a new name such as “ causing 
death by negligent driving’ were instituted. The driving 
test should be made more searching, the “ accident-prone ” 
should be disqualified, and children should be prohibited from 
riding on public roads until they have received a proficiency 
badge from the local authority. It is to be observed that the 
committee favours great restraint being exercised in the 
suspension of licences. Where the court is given a discretion 
whether or not it shall endorse or suspend a driving licence 
and there are “* special reasons for not so doing,” these should, 
it is considered, be stated in open court. It should be made 
an offence for a pedestrian to enter the carriageway heedlessly, 
and pedestrians should not be allowed to use cycle tracks. 
Cycles should be registered and carry number plates, and 
cyclists should be compelled to insure against third-party 
risks, to carry a red lamp in addition to a reflector, to have 
two efficient brakes and be required to report all accidents 
in which they are involved. They should not be allowed, 
except when overtaking, to ride more than two abreast. 
Other reforms advocated include the substitution of 300 ft. 
minimum width for the present standard of 120 ft. in acquiring 
land for important new roads, an extension in the use of 
fly-over crossings and tunnels on main roads, the abolition 
of level crossings, the prohibition, without the approval of 
the highway authority, of red or green advertisement lights in 
close proximity to the highway, a uniform colour and design 
of road signs, legislation giving priority to traffic on the more 
important roads, and, wherever possible, the substitution of 
trolley-buses for tramears. The committee comments on the 
public complacency in face of what is described as the appalling 
holocaust of the roads, and expresses the hope that its report 
will not share the fate of the reports of several departmental 
committees and “ merely find a resting place in the pigeon- 
holes of Whitehall,” It is much to be hoped that the labours 
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of the committee will not have been in vain and that appro- 
priate steps will be taken to bring into effect many of the 
admirable recommendations which it has made. 


Open Spaces. 

THE preservation and proper utilisation of open spaces 
in large cities and their neighbourhood is generally recognised 
as one of the principal factors in town planning. The report 
for last year of the Metropolitan Public Gardens Association 
contains some information concerning the manner in which 
the problem is being tackled in London. The association, 
it is stated, has taken action to prevent the drastic cutting 
back of trees under the guise of pruning and an instance is 
given of successful representations being made to secure 
the preservation in a suburb of a fine avenue of chestnuts, 
the destruction of which was threatened in order to widen 
a road. In another case, where 16 acres of natural woodland 
had become derelict, five acres being scheduled in a town 
planning scheme, the owner, at the instigation of the 
association, offered the remainder to the town council for use 
as a public recreation ground, bird sanctuary and _allot- 
ments, at much less than its market value. In a third case 
over 70 acres have been made available to the public. 
During the year the committee of the association received 
an invitation from the railway concerned to inspect plans 
for the new Euston Station, hotel and offices, and suggestions 
for setting back the new buildings to a small extent from 
Euston Road and utilising the strip thus formed as a garden 
had been sympathetically received. The association has 
appointed a sub-committee to examine Sir CHARLES 
BressEy’s report on highway development, the proposals 
in which have been exhibited as calculated adversely to affect 
a number of open spaces. This committee is to attend the 
conference of interested organisations which will consider 
the matter. With regard to the scheme for placing com- 
bined car park and air-raid shelters under certain squares 
and open spaces, the report states that at present it is not 
possible to gauge if such works would be harmful to large 
and well-established trees owing to insufficient depth of 
soil being left; but it is suggested that the garages might 
become a source of revenue, part of which could be devoted 
to the further beautification of the open spaces concerned. 
The association’s committee has been and is in touch with the 
appropriate Government Department, the Curator of the 
Royal Botanical Gardens of Kew and others, and is to 
continue to explore the matter, having as its viewpoint the 
preservation of the squares and open spaces affected. 


Local Government Superannuation: Regulations. 
ATTENTION should be drawn to two sets of Regulations which 
have recently been issued in connection with the statutory 
provisions relating to local government superannuation. 
The Local Government Superannuation (England and Wales) 
Regulations, 1939, dated 8th March, which have been made 
by the Secretary of State for Scotland and the Minister of 
Health under s. 38 of the Local Government (Superannuation) 
Act, 1937, and s. 36 of the Local Government (Scotland) Act, 
1937, are concerned with the reckoning of previous service of 
an employee who transfers from the employment of a local 
authority in England to the employment of a local authority 
in Scotland and vice versa. It may be noted, in passing, that 
these regulations provide that any question arising between 
an English and Scottish local authority as to the rights and 
liabilities of either under the regulations in relation to an 
employee within the meaning of the Scottish Act who has 
previously been an employee within the meaning of the English 
Act, shall be determined by the Secretary of State, the converse 
case being determinable by the Minister of Health. The 
regulations (1939, No. 283 /S26) came into immediate operation 
as provisional rules in England and as statutory rules in 
Scotland. They are published by H.M. Stationery Office, 
price 4d. net. The Local Government Superannuation 





(Teachers) Regulations, 1939, dated 11th March, have been 
made by the Minister of Health under s. 17 (1) (6) and (c) of 
the Local Government Superannuation Act, 1937, and prescribe 
the manner in which certain sums paid or payable under the 
Teachers (Superannuation) Acts are to be taken into account 
in computing the deductions to be made in appropriate cases 
from superannuation allowances under Pt. I of the Act of 
1937. They came into immediate operation as provisional 
rules and are published by H.M. Stationery Office, price 
2d. net. 


Recent Decisions. 

In Whitham v. Bullock (The Times, 1st April) the Court of 
Appeal (Scorr, CLauson and pu Parca, L.JJ.) reversed a 
decision given at Burnley County Court and held that, where 
a plot of land had been demised for 999 years at a ground 
rent, part thereof having been assigned to the respondent's 
predecessor at an apportioned rent, the rest being subse- 
quently assigned to the appellants’ predecessors who 
covenanted to collect the apportioned rent and pay it together 
with the rent of their own part of the land to the freeholder, 
and where the respondent failed to pay her portion (the houses 
on her land having been demolished under the Housing Acts), 
the appellants having paid the whole rent on the freeholder’s 
threat to distrain on their portion of the land therefor 
were entitled to recover from the defendant the amount 
referable under the apportionment to her part of the land. 
Dering v. Winchilsea (1787), 1 Cox 318, applied ; Johnson v. 
Wild, 44 Ch. D. 146, distinguished. 

In Pool Shipping Co., Ltd. v. London Coal Co. of Gibraltar, 
Ltd. (The Times, 1st April) Branson, J., found that the 
defendants had adopted the normal method of carrying out 
a contract to supply the plaintiffs’ steamers with coal by 
allowing a reasonable margin, but that their estimate had 
been falsified by a combination of circumstances, and held 
that a clause in the contract relieving the defendants in the 
event of any cause or circumstance beyond their control 
preventing the supply of coal applied. 

In Dunkels v. de Stempel (The Times, 31st March) the 
House of Lords upheld a decision of the Court of Appeal 
(GREER and Scortr, L.JJ., Suesser, L.J., dissenting) and 
Swirt, J.,to the effect that there was evidence on which the jury 
could find that the appellant had wrongfully induced his cousin 
to break his contract of employment with the respondent. 
On this issue the jury had awarded £6,000 damages. 


Solicitors’ Clerks’ Pension Fund. . 

Tue Ninth Annual Report of the Committee of Management 
of the Solicitors’ Clerks’ Pension Fund indicates that during 
1938, membership, which at the end of 1937 stood at 881, has 
increased to 1,110. <A total of 256 new entrants during 1938 
is recorded, twenty-seven members having died or ceased to 
contribute. Contributions to the fund embrace 103 London 
firms and 426 of their clerks, and 259 provincial firms and 
684 of their clerks. It is stated that pamphlets, entitled 
“Ts it Fair?” and ‘Solicitors Don’t Care,’ which were 
circulated to members in 1937 and 1938 respectively, have 
resulted in a steady flow of inquiries and new memberships. 
Income from contributions last year amounted to £20,392 ; 
that from investments being £4,309. Corresponding figures 
for the previous year were respectively £16,461, and £5,494. 
The investment fund at cost now stands at £122,461. So far 
only one pension is being paid. Notwithstanding the sub- 
stantial progress shown by the foregoing particulars, the 
Committee of Management is of opinion that membership 
of the fund is still far short of what it should be after nine years 
of existence, and an earnest appeal is made to all solicitors 
whose staffs are not already members of the fund, to consider 
whether they should not enrol their clerks and make suitable 
provision for their future. A report of the annual meeting 
appears at p. 283 of this issue. 
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Desertion as a Ground for Divorce, 
RECENT CASES. 

a 

THE Matrimonial Causes Act, 1937, provides that a petition 
for divorce may be presented on the ground that the respon- 
dent has deserted the petitioner for a period of at least three 
years immediately preceding the presentation of the petition. 
This new ground has already involved a number of important 
decisions. It is believed that it will be useful to practitioners 
to summarise the effect of these decisions in the present 
article. 

Before Herod v. Herod, 82 Sou. J. 665, considerable doubt 
was expressed whether a petitioner who after having been 
deserted had himself committed adultery could nevertheless 
obtain a decree on the ground of desertion. In other words, 
could a respondent be said to have continued to desert in law 
when the petitioner had committed adultery ? In Herod 
v. Herod, however, Sir Boyd Merriman considered that 
desertion was a subjective and not an objective matter. 
Each case, therefore, must be examined by the courts to 
ascertain whether or not the desertion had in fact continued. 
Consequently ‘* finding that the wife was probably 
unaware of, and certainly in no way affected or influenced 
by, the husband’s adultery, and that, on the contrary, if the 
desertion could not be said to have brought it about, his 
adultery was somewhat excused by the circumstances in which 
he found himself, and because it was in the interests of decency 
that he should be able to marry the woman in question ” 
the President decided to exercise his discretion in the 
petitioner’s favour. Subsequently the court has exercised its 
discretion in the petitioner’s favour in a large number of 
desertion cases. 

If the fact of desertion is to be determined subjectively, 
it follows that regard must be paid to the conduct and 
intention of the parties. It is not always the guilty party 
who leaves the matrimonial home. The conduct of the 
respondent may have compelled the petitioner to break off 
cohabitation. Thus under the old law it was held that “ the 


party who intends bringing the cohabitation to an end and’ 


whose conduct in reality causes its termination commits 
the act of desertion. There is no substantial difference 
between the case of a husband who intends to put an end to a 
state of cohabitation and does so by leaving his wife and that 
of a husband who with like intent obliges his wife to separate 
from him” per Gorell Barnes, J., Sickert v. Sickert [1899] 
P.D. 278, 282. 

To establish constructive desertion, however, it must be 
shown that the offending party did not intend to continue 
the cohabitation. In Boyd v. Boyd, 82 Sou. J. 912, a wife, 
who had forgiven her husband after his release from serving 
a sentence for incest, refused to have anything to do with him 
after his release from a subsequent imprisonment for indecent 
assault. It was argued that the husband had behaved in 
such a way that his wife could not be expected to live with 
him any longer and that consequently she was entitled to a 
decree on the ground of desertion. Bucknill, J., did not 
accept this argument. ‘‘ It seems to me,” he held, ** that the 
essential element of desertion must be an intention to bring 
the cohabitation to an end . . . before there can be a case of 
constructive desertion, the court must be satisfied that the 
conduct of the husband was such as to show a clear intention 
cn his part to drive the wife away.” 

Where a wife in applying for an order under s. 11 of the 
Matrimonial Causes Act, 1937, alleges constructive desertion 
by reason of her husband’s adultery it will not suffice to show 
merely the discovery of past offences. In Teall v. Teall [1938] 
P.D. 250, Sir Boyd Merriman held that * to entitle the wife 
to leave home and to say that her husband had deserted 
her on the ground of an adulterous association, there must be 
some element of an intention to persist in the adulterous 








association as contrasted with the mere discovery of past 
offences.” 

In Sifton v. Sifton, 83 Sou. J. 97, the parties had entered 
into an agreement to separate for six months. When the 
agreed period was coming to an end the husband requested 
the wife to return but she did not. Some time afterwards 
they corresponded, and their correspondence revealed that 
the wife contemplated, with the approval of her husband, 
committing adultery in order to provide a ground for divorce. 
Before her purpose was fulfilled she realised that the 
Matrimonial Causes Act would enable a divorce to be obtained 
on the ground of desertion. She, therefore, was wise in time 
and did not commit the offence she was contemplating. 

When the husband presented his petition on the ground 
of desertion, the question arose whether or not the parties 
were living apart by mutual consent. Henn Collins, J., 
decided that they were not. He believed that the wife had 
no justification when the terms of the agreement ran out for 
remaining from the home. Once the husband had _ been 
deserted it was not necessary for him to show that he was at 
all times ready and willing to receive back his wife. “ It is 
not until some offer to return is made by the other side that 
the question whether that is an offer which ought, in all the 
circumstances to be accepted arises.”’ In this case there had 
been no such offer. 

If, however, an offer to return is made that ends the 
desertion. In Pratt v. Pratt, 83 Sou. J. 54, the deserting 
wife wrote: “It will be best if we can come together. My 
idea in coming to see you was to discuss this and I suggest 
that we should meet occasionally and go out together- 
in short, make a new start with a view to making a home 
together in the future.” The Court of Appeal upheld 
Finlay, J., who held that this correspondence had ended 
the desertion. ‘‘ When the wife wrote asking for an 
interview,” said Scott, L.J., “it was the husband’s duty at 
least to see her and give her an opportunity of saying what 
she wished to say.” 

The desertion must be wilful. It follows therefore, that 
no one who is without a mind can be said to form the requisite 
intention. In Williams v. Williams [1939] W.N. 107, a 
husband deserted his wife in 1933, but in the following year 
was certified as a lunatic and has been under restraint ever 
since. Langton, J., held that the husband, through no fault 
of his own, was not a free agent and consequently there had 
not been desertion within the meaning of the Act. 

A petition for divorce based on desertion will not succeed 
where the wife left her husband with his consent and approval, 
Spence v. Spence, 83 Sou. J. 156. Indeed, if that were 
possible, the parties’would be able to obtain a divorce by 
consent. It is not necessary, however, to show that the 
wife desires her husband to remain with her. If a wife who, 
after being driven away from her home by cruelty, saw with 
relief that her husband was deserting her, the existence of that 
sensation did not mitigate the husband’s offence of desertion. 
Moreover, Langton, J., expressed the view that where the 
faults of conduct were equal on both sides, the act of a spouse 
leaving the matrimonial home with the intention not to 
return constituted desertion. 

(To be continued.) 





Courts of Referees and Qualified 
Privilege. 
Most employers are familiar with “ U.I. 85,” which is the 
form received from the Employment Exchange whenever a 
former employee registers for work, or, alternatively, for 
unemployment insurance benefit. The latter is only payable 
on certain conditions, and Form U.I. 85 may disclose some 
ground for disqualification. In that event the claim requires 
investigation by a Court of Referees. The employer rarely 
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attends, and his version. of the reason for the employment 
ceasing is taken from U.I. 85. Circumspection is therefore 
required in filling up this form, as the statements therein are 
not absolutely privileged. 

In Lovatt v. Burton-on-Trent Co-operative Society, at the 
last Birmingham Assizes, the claim was for damages for libel 
and for the payment of money due from the defendants’ 
thrift fund. The plaintiff was a coalman and had worked for 
the defendants for twenty years until January, 1938. On the 
8th January a complaint was made about some missing checks, 
but the checks were found to be in order. On the 11th 
January the plaintiff bought a sack of potatoes, which he left 
at the society’s wharf while stabling his horse. The sack of 
potatoes was subsequently fetched, at 6.30 p.m., by the 
plaintiff on his cycle. The next day he was summoned before 
the committee and accused of stealing five or six bags of coal. 
The whole of the facts were explained by the plaintiff, but he 
was dismissed on the 15th January. On registering at the 
Employment Exchange the plaintiff was told that he had 
been dismissed for gross irregularities and his benefit was 
withheld. Before the Court of Referees the plaintiff was 
shown a reply by the defendants to the official request for 
particulars of the irregularities. The reply was: “It is a 
clear case of dishonesty. B. Lovatt was discharged for 
entering the coal wharf at night, after everyone had gone, 
and thieving coal, the property of the society. This much 
was proved by very reliable witnesses and supported by 
independent testimony.” The plaintiff was the only witness 
before the Court of Referees, who found misconduct proved. 
At the Assizes the plaintiff's evidence was that it would not be 
true if witnesses said they had seen him leaving the wharf 
with coal at an unusual hour. The defendants’ case was that 
the plaintiff had had a fair hearing before the committee and 
qualified privilege attached to the statements on Form 
U.I. 85. In the absence of evidence of malice there was 
no case to answer. Mr. Justice Wrottesley upheld this 
submission and judgment was given for the defendants, with 
costs. 

The facts of the above case were in contrast to.those in 
Collins v. Henry Whiteway & Co. Ltd. [1927] 2 K.B. 378; 
13 T.L.R. 532. The plaintiff had left the defendants’ employ- 
ment on being suspected of stealing tin-foil, for which she 
was prosecuted. The magistrate stopped the case, and 
discharged the plaintiff, who registered at the employment 
exchange. In due course the Court of Referees gave their 
decision, but, before it was promulgated, the defendants wrote 
to the Divisional Controller, Ministry of Labour, to the 
effect that the magistrate’s decision was obviously not in 
accordance with the evidence or the prisoner’s admission of 
guilt. The plaintiff’s claim to benefit was disallowed for 
the maximum period (six weeks), but this decision was reversed, 
on appeal, by the umpire under the Unemployment Insurance 
Acts. The plaintiff then claimed damages for libel, and 
the jury found that the above letter was written with malice. 
A verdict for the plaintiff, with £150 damages, was returned, 
but the defendants contended that the letter was absolutely 
privileged. Mr. Justice Horridge rejected this contention, 
and observed that the Court of Referees was created for 
the purpose of deciding claims made upon the insurance 
funds. It was not a body deciding between parties, and its 
decision did not affect, criminally or otherwise, the status 
of an individual. The Court of Referees was merely dis- 
charging administrative duties in respect of which it was 
necessary to bring to bear a judicial mind. The communica- 
tion in question was therefore not absolutely privileged, 
and judgment was given for the plaintiff for the amount 
awarded, with costs. 

An attempt to distinguish the last-named case was 
unsuccessful in Mason v. Brewis Bros. Ltd. (1938), 82 Sou. J. 
523. The plaintiff had been a van-driver, and, on leaving 
the defendants’ employment, he had registered at the employ- 
ment exchange. In the absence of a vacancy, the plaintiff 





would have been entitled to benefit, but his claim was queried 
in consequence of the defendants’ observations on Form 
U.1.85. It was there stated that his driving records were 
inaccurate, and there were unsatisfactory features in his 
accounts of money collected from customers. A claim for 
libel was thereupon made, and the jury found that the letter 
was defamatory and malicious. The defendants contended 
that the communication was absolutely privileged, as the 
Court of Referees now exercised judicial functions by virtue 
of the Unemployment Insurance Act, 1935, s. 44. The 
effect of that section was to abrogate the effect of the decision 
in Collins v. Henry Whiteway & Co. Ltd. supra, as the Court of 
Referees could now give an operative decision. It could, for 
example, now quash the decision of the insurance officer, 
whereas, under the Act of 1920, it was merely entitled to give 
reasons for differing from him. Mr. Justice Hawke held, 
however, that there was no such intention of the legislature 
in altering the procedure. The latter had been simplified, 
but the alteration did not go to the length of changing the 
status of Courts of Referees, which were still only adminis- 
trative tribunals. The plea of absolute privilege therefore 
failed, and judgment was given for the plaintiff, with costs. 

It is to be noted that counsel and solicitors have no right 
of audience before a Court of Referees. An applicant is not 
entitled to be legally represented, but an official of a trade 
union may appear on behalf of its members. 








Company Law and Practice. 


Some of my readers may remember that last week I broke off 
in the middle of dealing with a number of 


Rights of cases referred to by Lord Keith in a 
Shares Defined Scots Case, Marshall Fleming & Co. Lid. 
by the [1938] Se. L.T. 527, where it was decided 
Memorandum that the rights unconditionally attached to 


certain classes of shares in the memorandum 
of association of a company could be 
altered without an application to the court, provided the 
articles contained an article enabling the rights to be modified, 
and that article was an original article forming part of the 
articles which were issued contemporaneously with the 
memorandum. 

This, as was pointed out, was contrary to the English view, 
though Lord Keith expressed his view that it was not incon- 
sistent with English cases. 

Taking up those cases where we left off last week, the next 
case referred to by Lord Keith was Andrews v. Gas Meter Co. 
[1897] 1 Ch. 361, which overruled Hutton v. Scarborough 
Cliff Hotel Co., 1 Dr. & Sm. 521, a case which I referred to 
last week, in which Kindersley, V.-C., decided in effect that 
where the memorandum did not provide for different classés 
of shares it was a condition of the memorandum, albeit implied 
and not express, that all the shares in the capital of the 
company should be of one class. 

The Court of Appeal in Andrews’ Case decided that silence 
on that point in the memorandum did not imply equality 
among the shares as a condition of the company contained in 
the memorandum, and therefore unalterable, and it was 
pointed out in the judgment of the court, delivered by 
Lindley, L.J., that once it was established that it was a 
condition of the memorandum that the shares should all be of 
one class, it was impossible to say that that could be affected 
by anything contained in the articles, as had been held, as we 
saw last week, by Jessell, M.R., in Harrison v. Mexican 
Railway Co., L.R. 19 Eq. 358. 

At the end of the judgment, Rigby, L.J., remarked that in 
his view Harrison v. Mexican Railway Co. was so clearly in 
conflict with Hutton v. Scarborough Cliff Hotel Co. that 
Hutton’s Case could thereafter be no longer regarded as an 
unchallenged decision, 


of Association. 
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This case is of considerable importance on this question, 
for Marshall Fleming & Co. was decided on the ground that 
the memorandum might have a different effect depending 
on the kind of articles which were issued contemporaneously 
with it, and so long as Hutton’s Case and Harrison’s Case 
stood unchallenged this was the position in certain circum- 
stances in England. 

It could no longer be so after Andrews v. Gas Meter Co., 
and the reason is made quite clear in that passage from the 
judgment of the court, which is as follows: “In our opinion 
it is impossible to uphold the decision [i.e., Harrison’s Case] 
or the view of Kindersley, V.-C., himself as to the effect of 
articles on the memorandum if it is once conceded that it is a 
condition in the memorandum of association that there shall 
be equality among the shareholders. If the condition is 
really one of the conditions of the memorandum, it is immaterial 
whether the condition is express or implied. If the memo- 
randum of association really prescribed equality among the 
shareholders, as Kindersley, V.-C., held that it did, the 
articles of association could not override the memorandum of 
association in that particular.” 

From the cases so far referred to by Lord Keith the simple 
rule can be extracted, especially from the two cases in the 
Court of Appeal, Ashbury v. Watson, 30 Ch. D. 376, and the 
case last referred to, that where rights are unconditionally 
fixed in the memorandum they cannot be altered, and where 
the memorandum is silent on the question the rights can be 
altered in accordance with the articles of association for the 
time being of the company. 

Lord Keith goes on, however, to say that the next case 
that need be noted is Welsbach Incandescent Gas Light Co. 
[1904] 1 Ch. 87, and that that case shows a further development 
in the law. 

This case provides the reason why it is necessary to speak 
of rights unconditionally fixed by the memorandum of 
association for it was there held that if the memorandum 
in addition to prescribing the rights of the different classes 
of shares went on to provide that the rights for the time being 
attached to the several classes of shares respectively might be 


modified or dealt with in the manner mentioned in the‘articles 


of association, such a provision was valid and the rights 
might be so altered. 

Buckley, J., had confirmed a reduction of capital which 
altered the rights of the shares in accordance with the 
provisions contained in the articles, and decided against the 
dissentient shareholders, who opposed on two grounds: (1) that 
the loss had not been proved, and (2) that the provisions as 
to capital in the memorandum did not permit the alteration 
to the rights prescribed, but not unconditionally prescribed, 
therein. He considered, however, that the opposing share- 
holders had been of assistance to the court and were entitled 
to their costs. 

This decision was upheld by the three judges of the Court 
of Appeal, and the appellants, the dissentient shareholders, 
were not allowed their costs of the appeal and this, I think, 
shows that ifthe decision was in fact a further development of 
the law, as Lord Keith calls it, it could not have been a very 
remarkable one, or one which might not have been foreseen. 

Paragraphs (a) to (p) of cl. 6 of the memorandum fixed 
the rights to be attached to the shares in the capital of the 
company, but para. (F) of that clause provided that those 
rights might be varied in accordance with the accompanying 
articles of association, and the provisions authorising a 
variation of such rights were to be deemed to be incorporated 
It was argued in the Court of Appeal, 
that para. (F) was 


in the memorandum. 
but apparently not before Buckley, J., 
beyond the powers of the company. 
Dealing with this contention Romer, L.J., said: “A 
fallacious argument was adduced on behalf of the appellants, 
namely, that the rights and privileges of the preference 
shareholders were fixed by the memorandum of association, 





cl. 6, paras. (A) to (Dp), inclusive, and that those paragraphs 
constituted a condition of the memorandum which could not 
be altered. The answer to that argument is perfectly clear. 
The condition as to the rights and privileges of the preference 
and ordinary shares inter se contained in the memorandum 
is not that which is expressed by the paras. (A) to (D), but that 
which is expressed by those paragraphs plus para. (F).” 
He went on to say that he had no doubt that para. (F) was 
valid. 

Heving dealt with those cases, Lord Keith goes on to say 
that the trend of decision makes it impossible to apply s. 4 
of the statute (prohibiting alterations of conditions contained 
in the memorandum) strictly to everything contained in the 
memorandum, for that prohibition must apply either to every- 
thing contained in the memorandum or be limited to those 
‘conditions’ which the statute requires to be contained 
in the memorandum. ‘TI see no room for a half-wey house.” 

Clearly the first of the alternatives suggested by Lord Keith, 
i.e., that nothing contained in the memorandum could be 
altered, cannot be correct, for it cannot be supposed that a 
provision in a memorandum that the company should employ 
a particular solicitor would ever be construed as a condition 
of the memorandum and so unalterable. 

With regard to the second alternative, he says that the 
decision in the Welshach Case could not have been given 
except on the view that the statutory restriction on altering 
the memorandum was not applicable, and the result is to 
attach the more limited meaning to the word “ conditions ” 
ins. 4. This amounts to saying that the Welsbach Case is 
in conflict with Ashbury v. Watson, and, with respect, appears 
to be flying in the face of the plain English of the judgments 
in the later case where Ashbury v. Watson was expressly 


approved. 

Nor does it deal with the difficulty created by the fact that 
the judges in Ashbury v. Watson took great care explicitly to 
state that ‘ conditions’’ in s. 4 should mean anything which 
could be regarded as an essential condition of the company, 
even though it was not required to be stated in the 
memorandum. 

It is not easy to see exactly what such conditions would 
include, but there seems no reason why they should not 
include a provision that the rights of the shares should be 
fixed until they were altered in a certain way. 

Of course, once Lord Keith had astisfied bimself that the 
only conditions in a memorandum which were unalterable 
were those required to be stated therein by the statute, 
it was an easy conclusion to reach that even if the rights of 
the shares were fixed ‘in the memorandum they could be altered 
in accordance with provisions contained in articles of associa- 
tion issued contemporaneously with the memorandum, 
though there seems no logical reason why even subsequently 
adopted articles should not authorise their alteration. 

In this country, however, as we have seen, at least three 
decisions of the Court of Appeal establish the proposition 
that on the true construction of s. 4 of the Act the conditions 
in a memorandum which are unalterable are not confined to 
those conditions required to be contained in the memorandum 
by the Act, and only the House of Lords couid reverse these 
decisions. It is difficult to believe that it would do so in 
the face of the judgments in Ashbury v. Watson, and in the 
Scottish case with which I have been dealing Lord Keith 
does not give any reasons, apart from the view he took of 
the Welsbach Case, why the limited meaning should be 
attached to the word “‘ conditions ”’ in s. 4. 
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A Conveyancer’s Diary. 


In the recent case of Re Colin Cooper, deceased: Le Neve Foster 
v. National Provincial Bank and Others 


Secret Trusts [1939] W.N. 120, the court had to consider 
Regarding the enforceability of certain secret trusts 
Legacies. imposed upon legatees in respect of legacies 


bequeathed to them. 

The law as to such trusts may be stated generally to be 
that if a legacy be bequeathed to A, who is stated in the 
will to hold it upon trusts which have been communicated to 
him (and that has in fact been done) the trust is enforceable 
and parol evidence may be called to show what the trusts are. 
If the trusts have not been communicated to the legatee they 
cannot be enforced and the legatee will hold in trust for the 
residuary legatees or next of kin. If there is nothing in 
the will to show that the legacy is to be held upon trust, 
but is apparently for the legatee’s own benefit, but the 
testator bas communicated the terms of the trust to the 
legatee, the trusts are enforceable, and in that case the terms 
of the trust may be communicated either before or after the 
execution of the will. 

The principle is that a testator having been induced to 
bequeath a legacy on the promise of the legatee to hold it 
upon certain trusts, it would be a fraud on his part to keep 
the legacy for his own use. (See “ Jarman on Wills,” 7th ed., 
p. 884 et seq). 

[ may now refer to the most important decisions. In 
Re Fleetwood (1880), 15 Ch. D. 594, the facts were that a 
testatrix who had by will and three codicils made a complete 
disposition of her real and personal estate, afterwards executed 
a fourth codicil in the following words: ‘ I hereby bequeath 
to B (to whom I have willed my landed property) also all 
my personalty, such as cash, furniture, etc., to be applied 
as I have requested him to do.” B gave evidence that 
before executing this codicil the testatrix had stated to him 
the alterations she desired to make in her will and that he 
had made a pencil memorandum of her various fresh bequests, 
repeating eaci item to her, and that except so far as to give 
effect to the new wishes stated to him, the testatrix did not 
intend to alter her previous dispositions. The memorandum 
was not signed by the testatrix. 

It was held by Hall, V.-C., that the nature of the trust 
was sufficiently established by the evidence of B, and that 
the court would give effect to it. 

That case was followed in the House of Lords in Blackwell 
v. Blackwell [1929] A.C. 318. 

The facts there were that a testator by a codicil to his will 
gave to five persons £12,000 upon trust to invest the same 
as they should think fit and apply the yearly income “ for 
the purposes indicated by me to them, with power to pay 
over £8,000 to such person or persons indicated by me to 
them” as they thought fit, and to pay the balance of £4,000 
to the trustees of his will as part of his residuary estate. 
Detailed parol instructions for the codicil were given by the 
testator to C, one of the five trustees, and the object of the 
trust was known in outline to and accepted by all the rest 
before the execution of the codicil. On the same day, soon 
after the execution of the codicil, C wrote out and signed a 
memorandum of the instructions given to him to the effect 
(inter alia) that the interest of the £12,000 was to be paid to 
a lady, whose name and full address were given for the 
benefit of her and her son, whose name followed. 

It was held that parol evidence was admissible to establish 
the trust, and that a complete valid and consistent trust had 
been established by the codicil and the memorandum of same 
date. 

With reference to the contention that the admission of 
parol evidence to prove a secret trust would, in effect, con- 
travene s. 9 of the Wills Act, 1837, which was the main 
argument used by the appellants, Lord Sumner in his speech 





said: “In itself the doctrine of equity by which parol 
evidence is admissible to prove what is called ‘fraud’ in 
connection with secret trusts and effect is given to such 
trusts where established would not seem to conflict with any 
of the Acts under which from time to time the Legislature has 
regulated the right of testamentary disposition. A court of 
conscience finds a man in the position of an absolute legal 
owner of a sum of money which has been bequeathed to him 
under a valid will and it declares that, on proof of certain 
facts relating to the motives and actions of the testator, it 
will not allow the legal owner to exercise his legal right to do 
what he will with his own. This seems to be a perfectly 
normal exercise of general equitable jurisdiction. The facts 
commonly, but not necessarily, involve some immoral and 
selfish conduct on the part of the legal owner. The necessary 
elements on which the question turns are intention, 
communication and acquiescence.” 

In Re Colin Cooper, supra, a testator had made three wills, 
one in 1931, by which he appointed C.U.T., F.N.F. and F.W. 
executors and trustees. A second will was made in 1938, 
expressly revoking the first will, appointing F.W. and the 
National Provincial Bank to be executors and trustees, 
and making the following bequest: ‘I bequeath to the said 
F.N.F. and F.W. the sum of £5,000, free of duty, upon the 
trusts which I have already communicated to them with 
respect thereto.” It was adduced in evidence that the testator 
had previously verbally communicated his wishes regarding 
those trusts to F.W. and 8., an attesting witness, as repre- 
senting F.N.F., who was then absent abroad but to whom 
the trusts were communicated by S. immediately on his 
return. Afterwards, while the testator was on a big game 
shooting expedition in Africa he contracted a serious illness 
and died. Two days before his death the testator signed 
a document in the following terms: * This is my last will 
and cancels the will I made about February 8 or 9, 1938 ” 
(this the learned judge held to be the second will before- 
mentioned) “ before leaving England and puts back in its 
complete form the previous will” (this the learned judge 
held to mean the first will above-mentioned) * with the 
exception that my executors will be F.F. and National 
Provincial Bank and my bequests to 8. and F.W. (two 
employees) hold good. The sum of £5,000 bequeathed to 
my trustees in the will now cancelled is to be increased to 
£10,000, they knowing my wishes regarding this sum.” 

All these documents were admitted to probate. Crossman, J., 
held: (1) that the gift of £5,000, made by the will of 1938, 
had been excepted from the cancelling of that will and 
remained as if it were incorporated in the will of 1931. And 
also that the trusts upon which the £5,000 was to be held, 
having been communicated to the legatees in the lifetime of 
the testator and in fact before the execution of the will, 
the gift was effective and the trusts were good trusts which 
could be enforced, and (2) that as regards the increase of 
£5,000, that not having been communicated to the legatees 
the trusts were not enforceable and that £5,000 must be held 
upon trust for the reversionary legatees. 

The decision was based upon the judgments in Blackwell 


v. Blackwell, supra. 








Landlord and Tenant Notebook. 

Since L.T.A., 1927, came into force, we have heard a great deal 

about the meaning of * goodwill,” which, by 
** Improve- s. 4 et seg., was made the subject-matter of 
ment’’?: A New aright to compensation payable to tenants. 
Authority. The earlier sections of Pt. I of the <Aet, 

which create and define rights to make 
improvements, and to compensation for improvements made 
by tenants, have undoubtedly had their effect, but, till the 
recent decision in National Electric Theatres, Lid. v. Hudgell 
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[1939] W.N. 63; 83 Soi. J. 257, there was no report of any 
judicial proceeding in which the scope of those provisions 
was determined. We had, it is true, some guidance as to 
the meaning of “ improvement” afforded by cases under 
s. 19 (2) in Pt. II of the Act, which restricts the rights of 
landlords to withhold consent to improvements which may 
contravene The mischief aimed at by that 
provision, as was said by MacKinnon, L.J., in Lambert v. 
F. W. Woolworth & Co., Ltd. [1938] 1 Ch. 885, C.A., was 
‘obviously the power of the landlord to exact arbitrary 
payment—not to use a harsher word—from a tenant as the 
price of his consent.” Now, neither s. 3 nor s. 19 (2) defines 
the expression “‘ improvement,’ and as the objects are 
different, the authorities interpreting the latter provision can 
not automatically be invoked to support a proposition as to 
the meaning of the former. Indeed, the conditions qualifying 
the rights created by the respective enactments soon show 
that they cannot. Thus, the saving of the landlord’s right to 
impose conditions such as payment for diminution of value 
of other premises, and, where reasonable, an undertaking to 
reinstate, were important elements in the reasoning which 
led to the decisions that for the purposes of s. 19 (2) the 
question of improvement may be considered solely from the 
tenant’s point of view (Balls Bros., Ltd. v. Sinclair [1931] 
2 Ch. 325: F. W. Woolworth & Co., Ltd. v. Lambert [1937] 
Ch. 37, C.A.); but the sections of Pt. I which create a right 
to compensation safeguard the landlord’s interests in quite a 
different way, namely, by providing, in effect, that there shall 
be no compensation at all unless the * improvement ”’ will 
not diminish the value of other property belonging to the 
landlord, and 7s calculated to add to the letting value of the 
holding at the termination of the tenancy. (See the 
* Notebook,” 82 Sox. J. 427.) , 

Consequently, the authority of F. W. Woolworth & Co., Ltd. 
v. Lambert [1937] Ch. 37, C.A., and Lambert v. F. W. Woolworth 
and Co., Ltd., in which it was decided: that extensive altera- 
tions calculated to make demised premises part of a large 
shop, the other part consisting of adjoining premises, were 
“ jmprovements ” (see the ‘* Notebook ’’ (80 Sox. J..199), 
would have no bearing on the question whether demolition 
of a building and replacing it by another building of a different 
character can be the subject-matter of a certificate “ that the 
improvement is a proper improvement,” under s. 3 (1), and 
thus of a claim for compensation under s. 1. 

The latter question was raised in National Electric Theatres, 
Lid. v. Hudgell. The plaintiffs were assignees of the terms of 
long leases of certain land and buildings, which had been 
used as a cinematograph theatre. A renewal of the licence 
had been refused because the ratio of the space occupied by 
seats to that of passages leading to exits was too high. They 
were, consequently, anxious to pull down the building and 
erect shops with flats above them in its place. 

In the action they asked for declarations, inter alia, that 
the proposed works would be an improvement within s. 3 of 
the Act, and that the improvement effected would be 
‘reasonable and suitable to the character” of the holding 
within the meaning of s. 3 (1) (6). 


covenants. 


They also sought a declaration construing a covenant not 
to build so as to interfere with the access of light and air to 
certain windows in adjoining premises, and this probably 
explains why proceedings were instituted in the High Court. 
For the tribunal for issuing certificates that improvements 
are “ proper’ and hearing claims for compensation under 
Pt. I of the Act is (failing agreement to the contrary, or an 
order transferring the matter to the High Court), by s. 2] (1), 
the county court within the district of which the premises or 
any part thereof are situated. 

For this reason, and also because the notice of intention 
required by s. 3 (1) had not been given by the plaintifis, the 
court was unable to deal with the demand for a declaration 
that the improvement (if it were such) would be * reasonable 





and suitable to the character of the holding.”” This would 
not, however, debar the High Court from pronouncing 
judgment on the question whether the works were an improve- 
ment for the purposes of s. 3 generally, leaving it to be 
eventually decided by “the tribunal” whether the other 
conditions precedent to the grant of a certificate were 
satisfied. (Many years ago it was argued in this ‘‘ Notebook ” 
that occasions might arise for certificates though no claim for 
compensation was or could be contemplated, e.g., in the case 
of an improvement desired to be made in the last three years 
of a term in the face of an absolute covenant against 
alterations : 73 Sox. J. 540.) 

Dealing, then, with the question whether the proposed 
works would be an improvement within s. 3 generally, 
Morton, J., had to decide upon the validity of the following 
arguments for the defence: (1) That in the ordinary use of 
the word, it would not apply to such alteration ; (2) that 
s. 3 (1) contemplated work on buildings only ; (3) that the 
stipulation in that sub-section requiring the tenant to serve 
a specification and plan of the proposed improvement and 
the part of the existing premises affected thereby was incon- 
sistent with the view that “improvement” could include 
demolition and rebuilding ; (4) that the Act did not apply to 
improvements by rebuilding for the purpose of some different 
business. His lordship decided all these points in the tenant's 
favour. 

There is, I think it fair to say, nothing in the Act itself 
which even tends either to define or to describe ‘* improve- 
ments.’ As in the case of s. 19 (2), we are thrown back on 
the ‘ mischief” test first expounded in Heydon’s Case (1584), 
3 Co. Rep. 7a. But it is significant that while Pt. I of the 
statute is limited in its application to premises ‘* used wholly 
or partly for carrying on thereat any trade or business,” s. | 
and s. 3 (1) speak of “improvement on his [the tenant’s] 
holding”: and by s. 17 (1) * the holdings to which this Part 
of this Act applies are any premises held under a lease = 
Thus, where one might expect qualification if any were intended 
by the legislature, there is none. Also, it may not be irrelevant 
to recall that in considering the kindred question of waste, 
especially when dealing with long leases with many years to 
run, the courts have shown themselves inclined to make 
commercial value very much the test—see such decisions as 
West Ham Central Charity Board v. East London Waterworks 
Co. [1900] 1 Ch. 624; and Hyman v. Rose [1912] A.C. 623 
while, however, drawing the line at anything which would 
‘alter the nature of the thing demised.”’ 

The judgment may, perhaps, be criticised by pointing out 
that the section refers to improvement on, and not fo, the 
holding ; but even then there seems no reason to limit its 
application quantitatively as well as qualitatively. 

As to the suggested restriction to alterations to buildings, 
this is met by invoking, in aid this time, the ** on” referred 
to above, which would clearly cover the erection of a new 
building on a vacant part of a holding. 

Then, the provisions for serving, with the notice of intention, 
a “specification and plan” suggest that what I might call 
large scale operations are to be permissible ; and the fact that 
these must show not only “the proposed improvement ” 
but also “ the part of the existing premises affected ” merely 
reminds one that a holding, to be within Pt. I, must normally 
in fact, almost inevitably—consist of both land and buildings 
(s. 17 (1), cited above, expressly excludes agricultural holdings, 
which might otherwise conceivably be considered ** business 
premises ’’ when without buildings). 

The suggestion that the improvements contemplated by the 
section are improvements which will not alter the particular 
business use of the holdings is perhaps more plausible. But 
when one considers the attitude of the courts in the matter of 
tenants’ freedom to make the best use of property, especially 
if held under a long lease (and in addition to the two 
authorities on waste already mentioned, one can refer to 
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Doherty v. Allman (1878), 3 A.C. 709, on injunctions) ; and 
also that of the legislature as manifested by L.P.A, 1925, 
ss. 84 (covenants as to user) and 145 (decorative repairs); 
and when one considers that the leases in the case before 
the court are due to expire on the 24th June, 2009, when 
cinematograph theatres may be, but shops and flats are 
less likely to be, things of the past—then there is less reason 
to suppose that a change such as was proposed cannot be 
an “improvement ”’ within s. 3 of the Act. It may be noted 
that the premises, as altered, would still be a holding to which 
Pt. I applies; but it is possible that in apt circumstances 
the replacement of business premises by a block of flats 
without shops might be held to be within the scope of the 
enactment. 








Our County Court Letter. 
MOTOR CARS IN HOTEL CAR PARKS. 


In a recent case at Dartford County Court (Stewart v. Titley), 
the claim was for damages for negligence. The case for the 
plaintiff was that he had left his car in a large car park, which 
was flood-lit, attached to the ‘ Black Prince ’’—a hotel on 
the Rochester Way. There was thus an implied invitation 
to put cars in the park, while the owners were inside the hotel. 
The plaintiff accordingly left his car (among others) in the 
car park, while he and his wife and a friend had dinner. 
At 11.20 p.m., the plaintiff found that his car was missing, 
but it was eventually recovered. A fact of which the plaintiff 
was unaware was that between January, 1937, and November, 
1938, eight cars were stolen from the car park, and there had 
been three cases of theft from cars. A park attendant was 
provided, who wore a peaked cap, and was directing the cars 
on private property. In these circumstances the defendant, 
as innkeeper, was liable at common law, or had accepted the 
goods, and was liable as bailee. The latter propositions were 
denied, on behalf of the defendant, whose case was that the 
car was never “ within the inn.” The car was merely left 
for the plaintiff's convenience, and was never “ received ”’ 
in the car park. Moreover, the innkeeper’s liability (if any) 
only attached to the loss of the goods, and ceased when the 
goods (like the above car) came back into the owner’s posses- 
sion subsequently. His Honour Judge Sir Gerald Hurst, 
K.C., held that it was unnecessary to prove delivery, and 
reception by the innkeeper, before establishing his common 
law liability. Once the guest and goods were within the inn, 
the obligation arose to keep the goods safe without the act 
of reception. The innkeeper’s liability was only discharged 
if the goods were lost by the guest’s own negligence (which was 
not alleged in the above circumstances) or if the loss was 
due to an act of God or the King’s enemies. The defence 
that the car was never “ within the inn”’ had not been estab- 
lished, and, as the defendant was liable at common law, 
the question of his liability as a bailee did not arise. Judgment 
was accordingly given for the plaintiff for £52 and costs. 

In the above case the attendant had not actually directed 
the plaintiff to place his car in the car park, and the facts 
were less strongly in favour of the plaintiff than those in 
Aria v. Bridge House Hotel (Staines) Ltd. (1927), 137 L.T. 299. 
It was there admitted that the hall-porter, who was in uniform, 
had directed the plaintiff where to leave his car. The latter 
was stolen, while the owner and his passenger were at dinner. 
Mr. Justice Swift held that, where the relationship of innkeeper 
and guest existed as regards eating and drinking, the relation- 
ship extended also to the vehicle of the guest brought by him 
to the inn. The common law rule was, therefore, not affected 
by the Innkeeper’s Act, 1863. 

A point which remains undecided, as regards articles 
stolen from cars, is whether the innkeeper’s liability is limited 
to £30—if the appropriate notice is exhibited under the last- 
named Act. As the notice is required to be exhibited in a 
conspicuous part of the hall, the motorist cannot read it 





while leaving his car in the car park. The inference is that 
he is not limited to a claim for £30, if goods of a greater 
value are stolen from his car. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
THE SANDSTONE INDUSTRY (SILICOSIS) SCHEME, 
1931. 
In Shimwell v. James Akeroyd & Sons, Limited, at Matlock 
County Court, the applicant’s case was that her husband 
had died, at the age of sixty-eight, in December, 1937. For 
nearly thirty years he had worked for the respondents, and, 
in 1932, he contracted silicosis. Full compensation was 
paid up to the date of his death, which was due to pneumonia. 
The finding of the medical board was that the death was not 
due to silicosis er to silicosis accompanied by pneumonia. 
Had it not been for the Scheme, compensation on death 
would have been payable under the Workmen’s Compensation 
Acts. The Scheme, however, omitted to provide for injuries 
or deaths “aggravated by or accelerated by” silicosis. 
The finding of the medical board placed the applicant outside 
the Scheme, but it was inconceivable that no compensation 
could be payable. The respondent’s case was that the 
Joint Committee were the only body with jurisdiction. 
The proceedings before the court were, therefore, irregular 
and not maintainable. It was submitted, for the applicant, 
that the medical board’s certificate did not rule out a finding 
that the death was due to silicosis. The certificate only 
meant that the death was not directly due to silicosis. As 
there was evidence that death was in fact due to silicosis, 
an opportunity should be afforded of tendering the testimony. 
His Honour Judge Longson accordingly heard the evidence 
of the panel doctor of the deceased. In a reserved judg- 
ment, however, it was held that such evidence was inadmissible. 
A post-mortem examination had been held, and the findings 
were probably before the medical board when they gave 
their certificate six weeks later, viz., on the 24th January, 
1938. No claim had been made before the Joint Committee, 
which was the only tribunal for awarding compensation 
under the Scheme. The jurisdiction of the court was 
accordingly ousted, and the preliminary objection was valid. 
As regards the alleged ambiguity in the certificate, the only 
question was whether the phrase “ not caused by”’ silicosis 
excluded the possibility of death being partially or indirectly 
caused by silicosis. The members of the board, however, 
must be taken to know their subject, e.g., the symptoms, 
diagnosis and effects of silicosis. As they had used a plain 
phrase, there was no power in the court to refer the 
certificate back to the board for the purpose of any further 
elucidation. The application was therefore dismissed, 
with costs. 
AWARD FOR PARTIAL INCAPACITY. 

In Owen v. William Moss and Sons Limited, at Loughborough 
County Court, the applicant was aged sixty-two years, and 
was a bricklayer. Having sustained an injury to his elbow, 
the applicant claimed compensation in November, 1938, 
when his earning capacity was suggested as being £1 a week. 
The case was then adjourned, to enable the applicant to try 
working for a month. The day before the adjourned hearing 
the applicant obtained further work at 39s. a week. His 
case was that this was the maximum he could earn, so 
that he was still entitled to an award on the basis of partial 
incapacity. The respondents’case was that the applicant had 
recovered from the injury. His Honour Judge Galbraith, 
K.C., sitting with a medical assessor, held that there was still 
some incapacity, and that the applicant’s value in the labour 
market was £2 15s. An award was made of 12s. 6d., the 
respondents to pay compensation from July, 1938 (excluding 
the month during which the applicant was on trial), and also 
the costs. 
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To-day and Yesterday. 


LeGAL CALENDAR. 

3 Aprit.—Theodore Gardelle, a Swiss artist, must soon 
have regretted the temperamental outburst 
in which he killed Mrs. King, the gay, showy lady of doubtful 
character, at whose house he lodged in Leicester Square, 
for it imposed on him the necessity of carving up the body, 
hiding parts of it under the tiles of the roof and burning 
the rest in the attic. All this he accomplished so discreetly 
that he remained undetected for longer than one might 
have expected. But on the 3rd April, 1761, he was sentenced 

at the Old Bailey to be hanged near the scene of his crime. 


4 Aprit.—When Anne Burgess of Wiveliscombe, found 
that her twenty-two year old daughter had 
insane fits of singing and leaping, dancing till she dropped, 
and crying: “There stands the witch,’ she consulted a 
reputed wizard who had great power in a remote part of 
Devon. He told her the girl was bewitched and gave her 
potions to be swallowed at fixed times and herbs to be burnt 
at midnight, with prayers, ceremonies and incantations. 
He also said she must draw blood from the witch. The 
woman fixed on an old neighbour as the guilty party, told 
her friends she was a witch and when she called to protest, 
seized her with the help of her daughters and lacerated her 
arm with a nail to complete the breaking of the charm. A 
crowd outside did not interfere. On the 4th April, 1823, 
Anne and her daughters were sentenced at the Taunton 
Assizes to four months’ imprisonment for the assault. 
Incidentally, the girl had no more fits. 
5 Aprit.—With two Gargantuan dinners served and the 
judges working in relays, the former sittings 
at the Old Bailey would often last into the night. Thus, 
on the 5th April, 1788, the sessions ended at twelve o'clock, 
and, according to custom, the convicts were all brought up 
together to be sentenced, five to death, thirty-six to trans- 
portation. It must have been a Hogarthian scene, the solemn 
hour, the dimly-lit court, the variety of wretchedness in 
the dock, the full-fed judges in after-dinner mood. 


6 Aprit.—On the 6th April, 1739, three highwaymen and 
a housebreaker were hanged on Kennington 
Common. The body of one of them, a shoemaker, was 
fixed on by the surgeons for dissection, but a great number 
of his craft rescued it and carried it in triumph to his home. 
His widow, however, had withdrawn herself to escape the 
scandal, and her absence so exasperated his friends that they 
hawked the corpse about for some hours offering it for sale 
to all the apothecaries from Horsleydown to Rotherhithe 
at a very cheap rate. At last, finding no purchaser, they 
buried it in St. George’s Fields. 


7 Aprit.—On the following day, the 7th April, 1739, 
the body of a more famous malefactor was 
rescued from the clutches of the surgeons at York and buried 
in St. George’s Church there. That was the end of the 
notorious Dick Turpin, who ended bravely on the gallows for 
horse-stealing at the age of thirty-three, throwing himself 
from the fatal ladder. He took five minutes to die. He gave 
£3 10s. to five men to follow the cart as mourners with 
hatbands and gloves. The mob who stole away his body 
almost naked from the place where it was to be anatomised 
took the precaution of filling in the coffin with lime. 


8 Aprit.—Sir Jonah Barrington died at Versailles on the 
8th April, 1834, four years after being deprived 
of the office of Judge in Admiralty in Ireland. 


9 Aprit.—Mr. John Scrope, who died on the 9th April, 
1752, after a mixed legal and political career, 

left behind him a reputation for great coolness, sagacity 
and experience. Having been called to the Bar at the Middle 
Temple, he was for many years a Baron of the Exchequer in 





Scotland. After the removal of Lord Cowper from the 
Chancellorship he was one of three commissioners who held 
the Great Seal for a while. His great work, however, was 
done after his retirement from the Bench during a long 
association with Sir Robert Walpole as Secretary to the 
Treasury. 

THE WEEK’s PERSONALITY. 

No country but Ireland could produce a bundle of incon- 
sistencies quite so disarming as Sir Jonah Barrington. His 
father, a gentleman of good family and a Protestant, brought 
up his sixteen children (of whom Jonah was the fourth) 
amid the riotous and irresponsible mixture of extravagance 
and discomfort which in the eighteenth century and long 
afterwards was characteristic of Irish country houses. He 
was at first destined for the army, but on being offered a 
commission in a regiment about to go on foreign service, 
he declined the offer, telling the general to bestow his favour 
on “some hardier soldier.” Instead he went to the law 
where his talents, his position and his social graces advanced 
him rapidly, so that he took silk at the age of thirty-three. 
He steadily opposed the Act of Union which was to deal 
the independent Irish Parliament its death blow and refused 
to be bribed into support of the measure by Lord Clare, 
who offered him the Solicitor-Generalship. Yet with odd 
inconsistency he lent himself as the instrument for buying 
over less incorruptible politicians. His integrity as far as 
he himself was concerned lost him a lucrative sinecure and 
stopped short his professional career at the office of Judge in 
Admiralty which he held. In his increasing financial difficulties 
he occasionally borrowed from the money paid into court. 
This eventually became known and he was removed. 


SAUCE FOR THE GANDER. 

An ex-convict, turned Sunday newspaper journalist, recently 
made a striking contribution to the controversy about the 
abolition of flogging “‘in the name of the lash-tortured 
thousands.”” He suggested that the six judges who advocate 
the ** medizeval cruelty ” of the “* cat ’’ should try three strokes 
each, magnanimously declaring that if they consented he 
would take seventy-two. The picturesqueness of the ceremony, 
presumably to take place in the Central Hall of the Royal 
Courts of Justice, would eclipse the occasion when Henry II 
did penance under the lash at Canterbury. It might be made 


an annual affair. Still, despite the satisfying poetic justice of 


seeing a gunner hoist with his own petard, one may doubt 
whether it is practical or necessary to demand that no surgeon 
should be allowed to perform an operation until he has 
had a limb or so amputated or that airmen should begin by 
blowing themselves up with their own bombs. 


EXPERIMENT IN PUNISHMENT. 

Still the idea is not altogether new. Mr. Justice Day at 
Leeds once took a spell on the treadmill and found it so trying 
that he afterwards said to the warder: “If it is your custom 
to carry your duty so far as this, I shall have to reduce my 
sentences.” A few years ago a newly appointed Pittsburgh 
judge sent himself to prison for three days so as to learn the 
environment and general routine of a gaol. There is a 
tradition at one of the great Jesuit schools that a former 
lawyer, on being appointed to the staff after abandoning his 
profession for the priesthood, insisted on receiving several 
strokes of the “ ferula ”’ (an instrument of punishment applied 
to the hands of the boys) so as to enable him to estimate its 
severity. Sir Miles Fleetwood, Recorder of London in the 
time of James I, once involuntarily went through the 
experience of awaiting immediate execution, for some 
highwaymen waylaid him near Tyburn as he was riding down 
to Buckinghamshire, tied his hands behind him and left him 
with a halter suspended from the gallows fast round his neck, 
so that if his horse had moved he would have been hanged, 
but fortunately the faithful beast stood still. 
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Notes of Cases. 
Court of Appeal. 
The “ Abodi Mendi.”’ 


Scott, Clauson and Finlay, L.JJ. 

20th, 21st and 22nd February, 1939. 
SuHIpPING—FoREIGN SHip—AcTION IN REM FOR POSSESSION 
ARREST BY ADMIRALTY MARSHAL—ACTION DISCONTINUED 
MasteR EXxcLuDED FROM SuHip—INTERFERENCE WITH 

MaARsHAL’s Custopy—ConTEMPT. 

Appeal from Merriman, P. 

In April, 1938, Spain being in a state of civil war, the 
Republican Government, then recognised by His Majesty’s 
Government as the de jure government, claiming to have 
requisitioned a Spanish ship, then at Barry, issued a writ 
in rem against her and against B.A., described as “ the late 
master,’ claiming possession. Their affidavits stated that 
they feared she might sail for an unknown destination, and 
that B.A. refused to deliver her up. The owners and B.A., 
described as “ the present master,” entered an unconditional 
appearance. The Nationalist Government, recognised as the 
de facto government of a large part of Spain, who also claimed 
to have requisitioned the ship, entered a conditional appear- 
ance. The ship was arrested, the Admiralty Marshal’s agent 
going and remaining on board, where there were ten men, 
including B.A. representing the owners and another officer 
whom the Republican Government had appointed master. 
On the 4th October, 1938, the Republican Government gave 
notice of discontinuance of the action. On the 14th October, 
they issued a summons asking that the warrant of arrest 
might be removed. In the affidavit sworn by their solicitor 
it was stated: “ As my clients have obtained possession of 
the vessel they instruct me to discontinue the present pro- 
ceedings.” On the 15th October, the defendants signed 
consents to the release. On the same day B.A. went ashore, 
but on his return was excluded from the ship, the gangway 
having been raised. The owners then withdrew their consent 
to the release and issued a summons, supported by the 
Nationalist Government, seeking the reinstatement of B.A. 
on board. In reply to this an affidavit was filed to the effect 
that he had been dismissed from his post and that a new 
master and the crew had been in continuous possession on 
behalf of the Republican Government since before the issue 
of the writ for possession. Merriman, P., dismissed the 
Republican Government’s summons for the ship’s release, 
holding that the arrest should continue till the position of 
the Nationalist Government was finally considered by the 
House of Lords in the pending appeal in Government of the 
tepublic of Spain v. °° Arantzuzu Mendi.” He also dismissed 
the defendant’s summons for the reinstatement of A.B. 
Both parties appealed. 

Scort, L.J., said that primdé facie the plaintiffs, on giving 
notice of discontinuance, would have been entitled to get 
from the Admiralty Registry the document on which alone 
the Marshal would go out of possession, an extract from the 
Release Book. However, once the ship was in the Marshal’s 
charge, all persons concerned in the litigation had to abstain 
from interference with that custody. Forcible exclusion of 
the master appointed by the owners by persons representing 
the plaintiffs was a taking of the law into their own hands 
in a way affecting the custody which the court was retaining 
impartially for both parties. That was contempt of court, 
and a matter which the court was under a duty to consider. 
If an order had been made as asked on the plaintiffs’ summons, 
the court would have been taking no account of that duty. 
The result would have been that instead of keeping all questions 
of the right to possession open, the ship would have been 
left in the exclusive possession of the plaintiffs. The owners 
were entitled to raise the question. Primé facie the plaintiffs 
Were entitled to obtain the ship’s release, provided the position 





when the Marshal withdrew was restored to what it was before 
they took their high-handed action. The order should be 
that on production to the Registrar of an affidavit that 
B.A. had been allowed to return on board and was on board, 
the release should be issued. There would be liberty to the 
plaintiffs and the owners to extract the release pursuant to 
Ord. XXIX and also to apply to the President if necessary. 

Ciauson and Finuay, L.JJ., agreed. 

CounsEL: Pilcher, K.C., and O. Bateson; Sir Robert 
Aske, K.C., and Naisby ; Willmer. 

Souicirors: Petch & Co.; H. A. Crowe & Co.; Ince, 
Roscoe, Wilson & Glover. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 


In ve @ Debtor (No. 946 of 1926). 
Greene, M.R., MacKinnon and Clauson, L.JJ. 
24th and 27th February, 1939. 
BAaNKRUPTCY—DISCHARGE SUSPENDED FOR Six Monrus 

OrDER ExprRESSED TO BE WITHOUT PREJUDICE TO ANY 

OrpER UNpER THE Bankruptcy Act, 1914, s. 51 (2) 

SUBSEQUENT ORDER FOR PAYMENT OF ANNUAL SuM 

“ DurinGc THE Bankruprcy ’—INEFFECTIVE AFTER Dis- 

CHARGE Became ErrectivE—Court’s JURISDICTION TO 

Review OrpER—Bankruptcy Acr, 1914 (4 & 5 Geo. 5, 

c. 59), ss. 51 (2), 108 (1). 

Appeal from Mr. Registrar Parton. 

The debtor was adjudicated bankrupt in 1926. He applied 
for his discharge in 1936, and the Official Receiver made an 
application under the Bankruptcy Act, 1914, s. 51 (2). On 
the 15th December, 1936, the Registrar made an order 
stating (1) that it had been proved that the assets were 
insufficient to pay 10s. in the pound ; and (2) that the bankrupt 
had brought on his bankruptcy by unjustifiable extravagance 
in living. The order suspended the discharge for six months, 
discharging the bankrupt as from the expiration thereof 
(i.e., the 15th June, 1937) “‘ without prejudice to any 
application or order made or to be made under s. 51 (2) of 
the Bankruptcy Act, 1914.” It was in contemplation that 
the Official Receiver’s application was about to be dealt 
with. On the 17th December, 1936, an order was made 
reciting that the bankrupt was in receipt of earnings amounting 
to £2,500 a year, and that it seemed just and reasonable that 
£312 a year, a part of his salary, should be paid to the Official 
Receiver by monthly payments of £26 “ during the bank- 
ruptcy,” to be applied in payment of his debts, the first 
payment to be made on the 26th December, 1936, and con- 
tinued till the court should make an order to,the contrary. 
The order provided that * the said sum shall be paid by the 
said bankrupt in manner aforesaid out of the bankrupt’s 
said salary.”” Liberty to apply was reserved to both parties. 
It was the intention of the Registrar, well understood by the 
parties, that the order should continue to operate after the 
expiration of the suspension period and that it was con- 
templated that when the bankrupt had completed certain 
payments of £20 a week which he was making under an 
arrangement with the Inland Revenue authorities an applica 
tion would be made to increase the sum of £312 a year. 
A year after the end of the suspension period the bankrupt 
claimed that at that date the obligation to make the payments 
had come toanend. Onthe 6th July, 1938, the Registrar made 
an order declaring (1) that in an order directing discharge after a 
period of suspension a power could not be reserved to the 
court to make an order under s. 51 (2) after the period of 
suspension ran out ; (2) that the order of the 17th December, 
1936, was not made under the words in the order of discharge, 
but under the power given by s. 51 (2) exercisable up to the 
discharge taking effect, after which it came to an end ; (3) that 
on construction the words “during the bankruptcy ”’ in the order 
of the 17th December, 1936, referred to the period during which 
the bankrupt remained undischarged. There was no appeal, 
but the Official Receiver applied under s. 108 (1) for a review 
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of the previous order. The Registrar held that he had juris- 
diction and varied the order of the 15th December, 1938, by 
substituting for the words * without prejudice to any applica- 
tion or order to be made under s. 51 (2) of the Bankruptcy 
Act, 1914” the words “ subject to the condition that the 
respondent do, notwithstanding the limitation of the sus- 
pension of his discharge from bankruptcy to the period of 
six months pay to the Official Receiver as trustee 
for distribution among the creditors in the bankruptcy out 
of his future earnings, after-acquired property and income 
until the said creditors shall have received 10s. in the £ the 
sum of £312 per annum until the termination of the 
existing arrangement between the respondent and the Com- 
missioners of Inland Revenue and thereafter £800 per 
annum ee 

GREENE, M.R., dismissing the debtor’s appeal, said that 
this order did not alter his status. He remained discharged. 
In an order of discharge the court could insert a condition 
like the present operating after the discharge became effective. 
Under s. 108 (1) the court could vary such an order even 
after the discharge became effective. In this case the Registrar 
had jurisdiction under the section. It had been argued that 
where there was an order for suspension there was only a 
power to impose conditions concurrently and that here there 
had not been a concurrent exercise of the two powers (see 
s. 26). Ifa bankrupt had been granted his discharge subject 
to a year’s suspension on condition that he should during 
three years make certain payments the court could after the 
expiration of the first year alter those conditions. That 
would not be a concurrent exercise of the power of imposing 
conditions in the narrow contended for. Here the 
exercise of the power was proper and just. 

MacKinnon and Criauson, L.JJ., agreed. 

CounsEL: Gerald Slade and G. Kingham ; The Solicitor- 
General (Sir Terence O'Connor, K.C.) and V. Aronson. 

Soxicrrors : Amery-Parkes & Co. ;. Solicitor to the Board 
of Trade. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.]} 
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Appeals from County Courts. 
Heppenstall ». Jackson (Barclays Bank Ltd., Garnishees). 
Scott, Finlay and du Pareq, L.JJ. 24th February, 1939. 
GARNISHEE—SUMMONS SERVED ON Destor’s BANK—MOoONEY 
Parp into BANK TO Desror’s CREDIT AFTER SERVICE 
WuetHer Bounp—County Court Ruues, Orp. XXVIII, 

me 
Appeal from St. Albans County Court. 


C.H. obtained a county court judgment against E.J., for 
£27 3s. 4d., in respect of a debt and costs. This remained 
unsatisfied. C.H. filed an affidavit in the county court, 
stating that the bank were indebted to E.J. (who had an 
account with them) in the sum of £27 3s. 4d. He asked that 
the bank should be summoned to appear to show cause why 
a garnishee order should not be made upon them for the 
payment to him of the amount of the debts due and owing or 
accruing from them to K.J. or so much thereof as would satisfy 
the debt due under the judgment and the costs entered on 
the summons. The summons under Ord. XXVII, r. 
the County Court Rules was dated the 5th July, 1938, and 
called on the bank to take notice * that from and after the 
service of this summons upon you so much of the debts owing 
or accruing from you to the judgment as will satisfy the debt 
due under the said order and the costs entered on this summons 
are attached to answer the said summons.” The total amount 
on the £30 12s. 4d., including, besides the 
judgment debt, £3 9s., the costs of the summons. When the 
summons was served on the bank the only debt due from 
them to E.J., was £6 19s. in his current account. On the 
27th July, 1938, they paid this to the County Court Registrar. 
Later E.J. opened another account with the bank who, 


summons was 


1, of 








before the hearing of the summons, had received £31 5s. 6d. 
to his credit. His Honour Judge Hargreaves held that the 
garnishee summons bound this sum also. 

Scorr, L.J., allowing the bank’s appeal, said that a garnishee 
order attached no debts which did not exist at the time when 
the summons was served. The applicant for a garnishee order 
was required both by the Rules of the Supreme Court and the 
County Court Rules to swear an affidavit stating the amount 
of the debt alleged then to be owing by the judgment debtor 
and the jurisdiction to make the order was limited to debts 
so proved. The attention of the judge could not have been 
drawn to Jones v. Thompson, E.B. & E. 63; Tapp v. Jones, 
L.R. 10 Q.B. 591, and Webb v. Stanton, 11 Q.B.D., at p. 523. 
It had been argued that r. 1 must be read as speaking to the 
date of the hearing and so that it covered debts accruing 
between the date of the summons and that of the hearing, 
but that was contrary to the clear meaning of the rule. 

Fintay and pu Parca, L.JJ., agreed. 

CounsEL: V. Holmes ; C. Salmon. 

Soxicrrors : Richards, Butler & Co. ; 
for T. A. Davis, of St. Albans. 


[Reported by FRANCIS H. Cowper, Esq., 


Pothecary & Barratt, 
Barrister-at-Law.] 


High Court—Chancery Division. 
Armour v. City of Liverpool. 
Simonds, J. Ist February, 1939. 
RETIREMENT FuND—COoRPORATION TRAM- 
INCREASE OF MEMBERS’ 
CORPORATION. 


SUPERANNUATION 
WAYs EmpLOYEES—DEFICIENCY 
SUBSCRIPTIONS—-LIABILITY OF 
In 1897 the Liverpool Corporation Tramways Benefit 

Society was formed to raise a fund by the voluntary subscrip- 

tions of its members for relief and benefit in case of sickness 

or accident, for an allowance on the death of a member or 
his wife and for other benefits, including superannuation 
allowance, if and when the funds permitted. The Liverpool 

Corporation Tramways Retirement Fund, an unincorporated 

and unregistered association, was inaugurated in 1908 with 

the object of providing superannuation allowances. It was 
managed by the committee of management of the benefit 
society. Three-quarters of the corporation’s employees 
eligible for membership became members of the fund, each 
signing an agreement with the trustees that he would be 
bound by its rules and that his subscriptions should be 
deducted from his wages and paid to the fund. The agreement 
was in form unilateral. By this authority the corporation 
made the deductions, paying the amount deducted to the 
fund. It also madg corresponding payments to the fund 
from its own moneys as additional wages. The benefit society 
was wound up in 1920 in the Lancaster Palatine Court, its 
surplus assets being transferred to the fund by the court’s 
order. It having become apparent that the fund’s resources 
were out of proportion to the scale of its benefits, at the 
annual general meeting in May a resolution was passed that 
to meet increasing liabilities it was expedient that the 
members’ contributions should be raised from twopence to 
sixpence a week, and that the corporation should be requested 
to make a similar contribution under r. 41 of the fund. The 
corporation having obtained a report revealing the fund’s 
actuarial insolvency, resulting largely from a policy of earlier 
retirement of employees, decided to make no more payments 
to it. Their payments ceased in February, 1936, but they 
continued to deduct the members’ contributions and pay them 
to the fund, which continued to pay the agreed benefits. 

The plaintiffs, who were members of the fund’s committee of 

management, members of the fund and its treasurer, sought 

(1) a declaration that the corporation had power to agree to 

provide twopence a week as additional wages to each member 

to form part of his weekly subscription; (2) payment by 
the corporation of all arrears of the sums of twopence a week, 
and (3) a declaration that in the events which had happened 
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there was a deficiency in the fund which should be met by 
increasing the weekly subscription of each member, one-half 
of such increase being provided by the corporation by a 
corresponding increase in the wages of each member. 

Simonps, J., said that the defence had been raised that, 
whether or not there was a good contract, it was not 
competent for the corporation to pay or contract to pay 
contributions to the fund. The corporation was a municipal 
corporation, subject to the general law and its own private 
Acts. The authorities established as applicable to all kinds 
of undertakings carried on by municipal or other corporations 
the statement that whatever might fairly be regarded as 
incidental to or consequential on what the legislature had 
authorised should not be held ultra vires by judicial construc- 
tion (Attorney-General v. Great Eastern Railway Co., 5 App. 
Cas. 473). Such a power as this could be regarded as incidental 
to carrying on a tramway undertaking. Nothing in the 
special legislation such as the Local Government Super- 
annuation Acts, 1922 and 1937, or the Liverpool Corporation 
Acts, 1893, 1913, 1921 and 1936, authorising the corporation 
to pay superannuation allowances and establish super- 
annuation funds, indicated that there was not fairly incidental 
to the carrying on of this undertaking a power to make 
contributions to a superannuation fund in any way they 
might reasonably think expedient. The corporation had 
this power. Further, it was said that the fund contravened 
the Companies Act, 1929, s. 357, prohibiting unregistered 
associations of more than twenty persons, formed for the 
acquisition of gain. But that was not the fund’s object. 
The transactions of such a society as this for the business 
of mutual insurance were not within In re Padstow Total 
Loss & Collision Assurance Association, 20 Ch. D. 137. But 
the plaintiffs were entitled to the declarations claimed if 
at all only on the basis of contract. There was no contract 
between the corporation and the committee or the treasurer. 
As to the members of the fund no importance could be 
attached to the encouragement given to the employees by 
the corporation’s officers by posters and speeches to join 
the fund. ‘the only common factors were that the corpora- 
tion deducted weekly sums from each member’s wages in 
accordance with an agreement signed by each member, 
but not made with the corporation. It was said that some- 
how there had been an offer by the corporation and an 
acceptance by each member so as to conclude a contract 
as in Cahill v. Carbolic Smoke Ball Co. [1893] 1 Q.B. 256. 
If there was a contract the corporation was liable by it 
to pay £1,500 a year to the fund, but that liability was not 
referred to in the rules. There was no contract. The 
corporation was making gratuitous contributions meaning 
to reserve the right to terminate its part of the scheme just 
as it had the right to terminate the employment of any 
member of the fund. The action must be dismissed. 

CounseL: Sir William Jowitt, K.C., and W. M. Hunt ; 
Carr, K.C., and Shawcross. 

Soticirors: Silverman & Livermore, of Liverpool ; 
F. Venn & Co., for W. H. Baines, Town Clerk, Liverpool. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


In re Webster Wemyss ; Tilley ». Webster Wemyss. 
Crossman, J. 2nd February, 1939. 
ADMINISTRATION — CREDITOR’S ADMINISTRATION ACTION— 

Estate INSOLVENT—DeEpst To EX&CUTRIX HAVING PRIORITY 

-OFFER TO Pay Part or PLAINTIFF’s Costs—REFUSAL 
Rigor to Rerain Errective—SuPREME Court OF 

JUDICATURE (CONSOLIDATION) Act, 1925 (15 & 16 Geo. 5, 

c. 49), s. 50 (1). 

The testator died in May, 1933. In an administration 
action, begun in May, 1934, by a creditor for £1,000, the 
usual order for administration was made prefaced by the 
admission of the defendant, the widow and executrix, that 
the estate was insolvent. In March, 1935, she filed an 





affidavit in support of a claim by her to be a creditor for 
£6,000. In January, 1936, she filed another affidavit claiming 
the right to retain the assets towards satisfaction of the 
debt, subject to any claims having priority. By his certificate 
made in July, 1938, the Master found that the testator’s 
debts included £2,000 due to the executrix. The question 
whether she had established her right of retainer in respect 
thereof was reserved for the decision of the court on further 
consideration. The court held that she had not lost her 
right of retainer which prevailed against the rights of all 
creditors, save the Inland Revenue Commissioners in respect 
of a sum of £700. After payment of this sum the assets 
were insufficient to discharge the £2,000 owing to the 
executrix. She also contended that her right of retainer 
prevailed against the plaintiff's right to the costs of the action. 
She had offered to pay those costs as between solicitor and 
client down to January, 1936, when she filed her second 
affidavit, but this had been refused. The plaintiff now 
contended that the matter was for the court's discretion 
and that he should have all his costs of the action before 
the executrix was paid her debt. 

CrossMAN, J., said that the executrix had relied on 
Chissum v. Dewes, 5 Russ. 29; Tipping v. Power, 1 Hare 
405, and Richmond v. White, 12 Ch. D. 361. The text books 
seemed to have followed the authorities (** Williams on 
Executors,” 12th ed., vol. I, p. 657; “* Daniell’s Chancery 
Practice,” 8th ed., vol. 2, p. 1068; * Halsbury’s Laws of 
England,” 2nd ed., vol. 14, p. 334). The Supreme Court 
of Judicature (Consolidation) Act, 1925, s. 50 (1), did not affect 
the cases so far as they dealt with the personal representative's 
right of retainer. Jn re Robey [1916] W.N. 37, did not affect 
the matter nor did the Administration of Estates Act, 1925, 
s. 34 (see Attorney-General v. Jackson [1932] A.C. 384). The 
executrix was entitled to retain her debt in priority to the 
plaintiff's costs. 

CounseL: Timins ; Richard Wilberforce. 

Souicrrors : Attenboroughs ; Bridges, Sawtell & Co. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


In re John Thomas. 
Bennett, J. 2nd February, 1939. 

SerrLED LAND—SETTLEMENT CREATED BY WILL CoMING 
INTO FORCE BEFORE 1926—DeEaATH OF TENANT FOR LIFE 
PERSONS ENTITLED IN POSSESSION IN UNDIVIDED SHARES 
TESTATORS PERSONAL REPRESENTATIVE TRUSTEE OF 
SETTLEMENT—RIGHT TO REQUIRE PROPERTY TO BE VESTED 
IN Him—SeEtTTLeED Lanp Act, 1925 (15 Geo. 5, c. 18), 
ss. 30 (3), 36 (1). 


By his will the testator, who died in 1915, bequeathed all 
his real and personal estate (including two dwelling-houses) 
to his widow for life for her sole use and benefit, directing 
that after her death it should be equally divided between 
her surviving children, except the household furniture, which 
he bequeathed to a daughter if she were still unmarried. The 
widow, who took out probate of the will, died intestate in 
1932, and letters of administration of her estate were taken 
out by the respondent, a daughter of the marriage. In 1938, 
letters of administration of the testator’s estate were taken 
out by the applicant who now asked that the property 
formerly subject to the settlement created by the will but now 
held in trust for his children, who were entitled in possession 
in undivided shares, should be vested in him as trustee of 
the settlement for the estate vested in the respondent, to be 
held by him on the statutory trusts. 

Bennett, J., said that after the Settled Land Act, 1925, 
the land vested in the widow as tenant for life, and that on 
her death it vested in her legal personal representative, the 
respondent, the settlement coming to an end and the land 
becoming subject to a trust for sale. The applicant relied on 
the Settled Land Act, 1925, ss. 30 (3) and 36 (1), and the 
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only question was whether here the land was still settled 
land, it being now subject to a trust for sale. The answer 
was found in the case of In re Cugny’s Will Trusts [1931] 
1 Ch. 305, where the interpretation put on s. 36 (1) was that 
contended for by the applicant. 

CounsEL: A. Walmsley ; Winterbotham. 

Soticirors: W. C. Crocker; T. D. Jones & Co., for 
J.S. Laurie & Co., of Liangefni. 


{Reported by Francis H. Cowper, Ksq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Bullock v. Borrett and Another. 
Finlay, L.J. (sitting as an Additional Judge). 
2nd February, 1939. 

-STATEMENTS BY WITNESS’ OF 
-SIGNED WRITTEN STATEMENT 
To Potice OFrriceR BY INDEPENDENT WITNESS OF 
ACCIDENT—STATEMENT ON OATH BY SAME WITNESS _ IN 
Potice Courr PRocEEDINGS—-NOTE OF MADE BY CLERK 
To JUSTICES—ADMISSIBILITY—EVIDENCE Act, 1938 (1 & 2 
Geo. 6, c. 28), s. 1, sub-ss. (1), (4). 


Practice — KviIDENCE 
ACCIDENT SINCE DECEASED 


Ruling on a question of evidence. 

The plaintiff brought an action for damages for personal 
injuries alleged to be due to the negligent driving of a motor 
vehicle. In the course of the hearing the plaintiff sought to 
adduce in evidence documents in which an independent 
person who had witnessed the accident, but who had since 
died, had made statements. The first statement was made to 
a police officer the day after the accident, the officer having 
taken down what the witness said, and the witness having 
then put his signature to the document. The second state- 
ment was in a document produced to the court by the clerk 
to the justices who had heard charges against the first 
defendant of driving without due care and attention. In the 
course of the hearing before the justices the witness made a 
statement on oath which the clerk to the justices recorded in 
the document in question. The clerk was himself called as a 
witness in the present proceedings. 
that both documents were admissible in evidence, the former 
under s. 1, sub-s. (1) (a), and the latter under s. 1, sub-s. (1) (), 
of the Evidence Act, 1938. The first defendant ultimately 


withdrew his objection to the second statement. Section | of 


the Act of 1938 provides: “In any civil proceedings where 
direct oral evidence of a fact would be admissible, any state- 
ment made by a person in a document and tending to establish 
that fact shall, on production of the original document, be 
admissible as evidence of that fact if the following conditions 
are satisfied, that is to say: (1) If the maker of the statement 
either (a) had personal knowledge of the matters dealt with by 
the statement ; or (b) where the document in question is or 
forms part of a record purporting to be a continuous record, 
made the statement (in so far as the matters dealt with thereby 
are not within his personal knowledge) in the performance of 
a duty to record information supplied to him by a person who 
had, or might reasonably be supposed to lave, personal know- 
ledge of those matters ; and (2) if the maker of the statement 
is called as a witness in the proceedings: Provided that the 
condition that the maker of the statement shall be called as a 
witness need not be satisfied if he is dead. Section 1, 
sub-s. (4), of the Act provides: “ For the purposes of this 
section a statement in a document shall not be deemed to have 
been made by a person unless the document or the material 
part thereof was written, made or produced by him with his 
own hand, or was signed or initialled by him or otherwise 
recognised by him in writing as one for the accuracy of which 
he is responsible.” 

Finiay, L.J., said that if the statement to the police officer 
were admitted, as he held that it must be, the deposition should 
clearly also be admitted. He thought that, on a proper 
construction of s. 1 (1) (6) and (4)—the section no doubt 


The plaintiff contended- 





caused some difficulty—the note of the evidence given in a 
He said nothing about 


magisterial enquiry was admissible. 
The section did 


the weight to be attached to the statements. 
not refer to weight. 

CounsEL: W.G. Wingate, for the plaintiff ; M. D. van Oss, 
for the first defendant; Tristram Beresford, K.C., and F. 
Denny, for the second defendant. 

Soxicirors : Harry Chandler ; L. Bingham & Co., Agents 
for Hartley & Hine, Hitchin; F. J. Stewart. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Gray v. Jones. 

6th February, 1959. 

DEFAMATION—-SLANDER—WorpDs ImputTiING CONVICTION OF 
AN OFFENCE—PERSON SLANDERED NOT PUT IN JEOPARDY 
But Exposep To OBLOQUY—WHETHER Worpbs ACTION- 
ABLE Wiruout PRroor oF SPECIAL DAMAGE. 


Atkinson, J. 


Action for slander tried by Atkinson, J., with a jury. 

The plaintiff alleged that in February, 1938, the defendant, 
who was the joint landlord of premises where the plaintiff 
carried on business, said to the plaintiff at those premises in 
the presence of a third person: “ You are a convicted person ; 
you have a conviction; I will not have you here.” The 
plaintiff in bringing this action in of those words 
made no allegation of special damage. The defendant 
pleaded inter alia that the words were not actionable without 
proof of special damage. Atkinson, J., subject to the question 
whether the words were actionable per se, left the case to the 
jury, who awarded the plaintiff £25. 

Arktnson, J., giving judgment on the question of law, 
said that it was argued that the words spoken, even if they 
imputed a crime for which the plaintiff had been convicted, 
were not actionable without proof of special damage. In 
“Gatley on Libel and Slander” (3rd ed., at p. 51) it was 
stated: ‘* There is some conflict of authority whether the 
ground of words being actionable per se is the putting the 
plaintiff in jeopardy of a criminal prosecution or degrading 
him in the eyes of his fellow men.” The defendant argued 
in favour of the former ground, contending that, therefore, 
if the words merely implied that the plaintiff had been guilty 
and convicted of a criminal offence, and it was a thing of the 
past, they were not actionable without proof of special 
damage, there being no jeopardy. That raised the question 
whether the real ground on which a plaintiff might bring an 
action for such defamation without proof of special damage 
was that of jeopardy or because the misconduct alleged was 
so serious in character that the law visited it with punishment, 
and the statement was therefore likely to cause other people 
to shun the person defamed. In his opinion, the latter was 
the true ground. In Fowler v. Dowdney, 2 M. & R. 119, 
Lord Denman, C.J., said that the words “he is a returned 
convict ’’ were actionable per se, observing that, although 
the words imported that the punishment had been suffered, 
the obloquy remained. The only doubt which had ever been 
thrown on that principle was apparently the peculiar case 
Heming v. Power, 10 M. & W. 564. His lordship referred to 
the judgment of Parke, B., at p. 569, and said that his language 
meant that the words in question in that case were actionable 
because they suggested that the plaintiffs were guilty of felony 
and might be charged with it. The mere fact that a crime 
imputed was one which had been committed in the past and 
for which any person against whom the allegation was made 
had been convicted—he (his lordship) referred not to the 
present plaintiff, but to a crime in the past for which any 
plaintiff had been convicted—did not prevent the imputing 
statement from being actionable per se. It was clear that 
words imputing a contagious disease were actionable per se: 
Carslake vy. Mapledoram, 2 Term Rep. 475, quoted in “ Fraser 
on Libel and Slander” (7th ed., at p. 32). Social ostracism 
was the basis of that action as of the present. Finally, the 
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innuendo must be that the plaintiff had committed a crime 
for which he might be or had been sent to prison. It was 
now beyond discussion that words merely imputing an offence 
for which only a fine could be imposed were not actionable 
per se. There must be judgment for the plaintiff. 

CounsEeL: P. L. EF. Rawlins, for the plaintiff: Geoffrey 
Howard, for the defendant. 

Soricitors: Woodroffes & Gibbs ; Windsor & Brown. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Kawasaki Kisen Kabushiki Kaisha v. Belships Company Ltd., 
Skibakselskap. 
8th March, 1939. 
SHIPPING—CHARTER-PARTY— PROVISION FOR OPTIONAL 
CANCELLATION ‘IN CASE JAPAN ENGAGED IN WAaR”’— 
WHETHER OPTION TO BE EXERCISED AS SOON AS AVAILABLE. 


Branson, J. 


Special case stated by an umpire. 

By a time charter dated the 23rd April, 1937, the Belships 
Company, as owners, chartered their motor ship * Belpareil ” 
to the charterers. The charter-party provided that “ In 
case Japan or any of the great European Powers should 
hecome engaged in war owners and /or charterers have 
the option of cancelling charter-party.”” On the 2nd April, 
1938, the London agents of the charterers wrote to the owners 
that they declared the charter cancelled and intended to 
redeliver the vessel on completion of her voyage at 
Yokohama. On the 8th July, 1937, incidents began which 
involved fighting between Chinese and Japanese detachments. 
Within a short time the conflict between China and Japan 
developed into a campaign of a major character, and no 
material alteration in the position occurred until the 2nd April, 
1938. The Chinese Ambassador left Japan on the 20th 
January, 1938, and the Japanese Ambassador left China on 
the 28th January, 1938. On the 12th May, 1938, the solicitors 
acting for the owners received a letter from the Foreign Office, 
saying that the situation in China was indeterminate and anoma- 
lous, and that His Majesty’s Government were not “ prepared 
to say that in their view a state of war exists.” Before the 
arbitrator it was agreed that he should be bound by the 
decision of Goddard, J., in Kawasaki Kisen Kabushiki Kaisha 
of Kobe v. Bantham S.S. Company, Limited, 82 Sou. J. 568 ; 
54 T.L.R. 901; (C.A.) 83 Sox. J. 193; 55 T.L.R. 508, 
that there was war between China and Japan within the 
meaning of the charter-party in September, 1937, and at all 
times thereafter until the 2nd April, 1938. Before the 
umpire the charterers contended that (1) the option given by 
the clause was one which they were entitled to exercise at 
any time while there was war between China and Japan ; 
(2) if the option could only be validly exercised if exercised 
within a reasonable time of its becoming available, it was so 
exercised. The umpire held that a reasonable time for the 
exercise of the option given by the cancellation clause had 
elapsed before the 2nd April, 1938, and that the charterers 
were not entitled to cancel the charter-party on that date. 
The charterers appealed. 

Branson, J., said that the contention of the charterers 
was that, if there was a state of war, so long as the war 
continued the option also continued. He could not accept 
that contention. The agreement was that, should one of the 
countries named become engaged in war, the option would 
immediately arise. The ordinary rule was that where in a 
contract no time was fixed in which a thing was to be done 
the law implied that it must be done within a reasonable 
time. The question was whether, if when the parties in this 
case were writing out their contract someone had asked when 
they meant this option to be exercised, they would as a 
matter of course have replied: ‘‘ Within a reasonable time.” 
In his view that was just what the parties would have done. 
They were entitled to a reasonable time in which to ascertain 
the relevant facts to enable them to make up their minds 





(Moel Tryvan Ship Company v. Weir [1910] 2 K.B. 844, at 
p. 855). The award was right and the appeal failed. 
CounsEL: Gilbert Paull, K.C., and Patrick Devlin, for the 
appellants ; Sir Robert Aske, K.C., and Cyril Miller, for tlie 
respondents. 
SOLICITORS : 
Temperley. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Thomas Cooper & Co. ; Sinclair, Roche & 


Court of Criminal Appeal. 


R. v. Salisbury. 
Lord Hewart, C.J., Charles and Singleton, JJ. 
16th January, 1939. 
tAMING—QUESTION WHETHER GAME UNLAWFUL—WHETHER 

FOR JUDGE OR JURY. 

Appeal from conviction at London Sessions. 

The appellant was convicted of permitting premises to be 
used for unlawful gaming and for purposes connected with a 
lottery, being fined on each count. Two games were in 
question, of which one was charged as a lottery and one as 
an unlawful game. At the conclusion of the evidence given 
by the prosecution drawing attention to the element of 
chance in the two games, the chairman asked counsel for the 
appellant whether he would be calling any evidence to assist 
him (the chairman) in coming to a conclusion, and counsel 
named a witness, who, however, was not called. The 
chairman, having decided that the games were unlawful, 
convicted the appellant. 

CHARLES, J., giving the judgment of the court, said that 
the chairman had considered R. v. Hendrick (1921), 37 T.L.R. 
447. But the court thought that it had been rightly decided 
in R. v. Kirby, Parker & Patrick (1927), 20 Cr. App. Rep. 12, 
that it was the duty of the judge and not of the jury to decide 
whether or not a game was unlawful. In that case R. v. Davies 
[1897] 2 Q.B. 199, was cited, where Lord Russell of Killowen 
said that the question whether a game was unlawful was one 
of law for the judge. That judgment had been constantly 
supported, notably in R. v. O.K. Social & Whist Club, Ltd. 
(1929), 45 T.L.R. 570, and had been relied on in R. v. Brennand 
(1930), 47 T.L.R. 22. The law was therefore beyond question. 
Here, on ample evidence, and after an invitation for further 
evidence, which was not tendered, the chairman had come 
to the conclusion that the games were unlawful. He could 
not have come to any other conclusion, and the appeal must 
therefore be dismissed. 

CounsEL: H. M. Hyde, for the appellant : Vernon Gattie, 
for the Crown. . 

Soxicrrors: Macarthur & Macarthur; The Solicitor, 
Metropolitan Police. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


R. v. David. . 
Humphreys, Singleton and Lewis, JJ. 
20th February, 1939. 

CriminaL Law — PRocEDURE — CONVICTION — SENTENCE 
DEFERRED—RECOGNISANCE—NoticeE TO Come Up For 
JUDGMENT—WHETHER ConvictED PERSON ENTITLED TO 
HAVE QUESTION WHETHER RECOGNISANCE BROKEN TRIED 
BY JuRY—CROwN Orrice Rutes, 1906, rr. 115, 167. 
Appeal against sentence. 

The appellant was on the 5th December, 1938, sentenced 
by Greaves-Lord, J., at Glamorgan Assizes to twelve months’ 
imprisonment for libel of which he had been convicted at the 
same assizes the previous March. Greaves-Lord, J., did not 
pass any final judgment on the conviction, but allowed the 
appellant to go free after requiring him to enter into a 
recognisance to come up for judgment if and when called on 
to do so at any time within two years. The appellant, in view 
of what was known of him, was put on special terms which 
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embodied a written undertaking signed by him not to make 
any further similar attack on the libelled persons. On the 
5th December, 1938, the appellant, because of breach of his 
undertaking, came, by chance, before the same judge to receive 
sentence in respect of his conviction the previous March. 
Greaves-Lord, J., having passed sentence of one year’s 
imprisonment, the present appeal was brought. 

Humpureys, J., delivering the judgment of the court, said 
that no particular form of notice to the appellant to appear 
was in the circumstances necessary beyond notice calling 
on the person under recognisance to come up for judgment 
on a specified day. The only Crown Office rule which had any 
relevance to the matter was r. 167, which provided: “If the 
defendant be not in custody and be under recognisance to 
appear to receive sentence, the defendant and his bail may 
be served with a four days’ notice that on a day named 
therein the court will be moved for judgment. Such service 
need not be personal.’ Without deciding that that rule 
applied to the present case, the court held that no other 
Crown Office rule had any relevance. Counsel for the 
appellant asked the court to apply to the present case r. 115, 
which provided that whenever it appeared to the court 
that a party had made default in performing the conditions 
of a recognisance filed in the Crown Office (the appellant’s 
recognisance was not so filed) the court could order the 
recognisance to be estreated to the exchequer (no application 
that the appellant’s recognisance should be estreated was made) 
* Provided that nothing herein contained shall be deemed to 
take away the right of any party to have questions of 
fact tried by a jury On that rule counsel for the 
appellant submitted that, on his appearance on the 5th Decem- 
ber, 1938, he was entitled to have tried by a jury the issue 
whether or not he had broken his recognisance. If there 
were any substance in that point, it had been overlooked by 
generations of criminal lawyers, for, so far as the court was 
aware, it had never been suggested before the 5th December, 
1938, that such an issue was triable by a jury. There was no 
foundation for such a suggestion. Rule 115 had no applica- 
tion. It was commonly said that a person was brought up 
for breach of recognisance before a court before which’ he had 
previously been convicted and released on recognisance. 
The phrase was inaccurate, although a natural one to use. 
The person in those circumstances, like the appellant, was 
not brought up for a breach of recognisance ; he was brought 
up to receive the judgment of the court on a conviction 
recorded against him. In other words, he was brought up 
for sentence. The cases in which the court had had to 
consider the proper procedure when a person was called upon 
to come up for judgment were all to one effect. In R. v. Pine 
(1932), 24 Cr. App. Rep. 10, no one suggested that the appellant 
had a right to be tried by a jury. The point there was only 
that a person who had committed a breach of recognisance 
was entitled to have it proved against him, and to be heard 
in his own defence. Here Greaves-Lord, J., had heard the 
appellant at almost interminable length, the whole matter 
being tried as if by a jury. The judge was satisfied that there 
had been a clear breach of the appellant’s undertaking. 
The court agreed in that conclusion, and the appeal must be 
dismissed. 

CounsEL: F. H. Lawton, for the appellant; R. Sutton, 
K.C., and G. Rees, for the Crown. 

Soricitors : Thompson & Davis ; A. C. Walter, Cardiff. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Clark v. Clark. 
Sir Boyd Merriman, P. 3rd March, 1939. 


DivorcE—ADULTERY—BirtH oF CHILD—SuHorRT PERIOD OF 
GESTATION—EARLIEST PoOssIBLE INTERCOURSE BY HUSBAND 
174 Days BEFORE BrIrRTH. 





These were consolidated cross-suits for dissolution of 
marriage by the husband and wife on the ground of adultery. 
The husband charged adultery relying on the birth of a child 
to the wife and aliunde evidence of non-access during a period 
terminating 174 days before the birth, which was the earliest 
possible date when intercourse might have taken place 
between the parties. The child was still surviving. No 
extraneous evidence was called against the wife. The wife 
denied adultery. On these facts the question arose as to the 
medical possibility of a child, if it were in reality a six months’ 
child, surviving. 

Sir Boyp Merriman, P., in giving judgment, said that 
there was not a shred of evidence of any sort or kind—given 
either by the husband or elicited in cross-examination of the 
wife, or any of her witnesses—that the wife was conducting a 
love affair, or indeed any sort of association, with any man, 
known or unknown. On the contrary, she had called witnesses 
describing the sort of life that she had been leading at the 
material time. She had called her sisters who were living in 
the house with her. Not one question was addressed, either 
to the wife or to either of those young women, to show that 
she had been misconducting herself in any way. The case 
stood or fell absolutely and entirely on what he (his lordship) 
asked to find was a law of nature—namely, that the child 
Patricia, having survived birth, and being in fact alive at 
the present moment, some three years after her birth, could 
not possibly be the child of the husband, because the maximum 
period of foetal life was 174 days. Amongst other authorities, 
he had been referred to that very well-known text-book, 
“ Taylor’s Principles and Practice of Medical Jurisprudence,” 
9th ed., vol. 2, p. 46: “It would be in the highest degree 
unjust to impute illegitimacy to offspring, or a want of 
chastity to parents, merely from the fact of a six-months 
child being born living and surviving its birth. There are, 
indeed, no justifiable medical grounds for adopting such an 
opinion—a fact clearly brought out by a question put to 
Campbell, the chief medical witness [in a case details of which 
are given above]. In his examination-in-chief he admitted 
that he himself had seen the case of a six-months child who 
had survived for several days. He then was required to say 
whether he could assign any reason why, if after such a 
period of gestation it is possible to prolong life for days, it 
should not be possible to extend it to months. He could give 
no satisfactory reply.” The author then went on to amplify 
the great danger of injury to parties from any such rash 
presumption by citing yet another case. He (his lordship) 
could, of course, dispose of the case on that passage, and he 
found it difficult really to understand how, in face of an 
authority like that, it was possible to assert as a matter of 
law, or a matter of nature, that he was bound to find that 
the husband was not the father, and that, therefore, the wife 
must have been guilty of adultery. However, he was not 
prepared to dispose of the case merely on the burden of proof. 
His lordship then dealt with the medical evidence in great 
detail, and concluded it was quite plain that according to 
medical reckonings, though not in actual fact, the child was 
the equivalent, or might be the equivalent, of what would 
commonly be described or reckoned as a seven-months baby, 
though the actual foetal life could not have exceeded six 
months and six days. For those reasons, he (his lordship) 
was not merely not prepared to find that the husband had 
discharged the burden of proof, but, having listened very 
carefully to the wife, and to her witnesses’ description of the 
child, whose lower limbs were still in irons, and in particulat 
having regard to the wife’s demeanour as a witness, he was 
satisfied that she was telling the truth. This child was 
conceived in wedlock, and, having come to that conclusion, 
it was only right that he should say so, and not treat the 
matter merely from the point of view of a doubt, although, 
as he had already said, it would be utterly impossible, in his 
view, to find the affirmative against her on the evidence 
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IMPERIAL BANK of INDIA 


(Incorporated in India. The liability of the Members is limited.) 
Over 350 Branches and Sub-Offices throughout India, 
Burma and Ceylon. 


EXECUTOR AND TRUSTEE BUSINESS 
UNDERTAKEN IN INDIA. 
The Bank is also prepared to act as ADMINISTRATOR 
in the Winding Up of INDIAN ESTATES. 


Full information regarding the necessary procedure, 
vates of duty, charges, etc., may be obtained from the 


London Office: 25, OLD BROAD STREET, E.C.2. 











Order Now—Pay over Five Years. 


e ENCYCLOPZEDIA «: tn 
e LAWS OF ENGLAND 


Third Edition. 


Editor-in-Chief : 


SIR ERNEST A. JELF, 


Senior Master and King’s Remembrancer. 





Write for full particulars to 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD., 
31, BREAMS BUILDINGS, LONDON, E.C.4. 











ADMINISTRATION BONDS 


THE CHOICE OF COMPANY for Administration 
Bonds rests largely with the Family Solicitors who 
should appreciate the advantages of selecting a 
Company which is fully conversant with the various 
technicalities attaching to Administration Law in 
England and Wales, Scotland, Northern Ireland and 
the Irish Free State and which can be relied on to 
deliver a completed Bond at short notice. 

THE EXPERIENCE OF THE “NATIONAL 
GUARANTEE” in dealing with such Bonds is 
unrivalled and Solicitors should find that it is restful 
to be in such hands. 

THE ASSOCIATION ALSO SPECIALISES in all 
classes of Legal and Government Bonds and grants 
indemnities re defective titles, restrictive covenants, 
lost documents, missing beneficiaries and other 
contingencies. It is also prepared to consider 
applications for Contract Guarantees and Solicitors’ 
Indemnity Policies. 


THE NATIONAL GUARANTEE 
AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBURGH. 
Telegrams ; “Integrity, Edinburgh.’’ Telephones : 31575, 31576 & 31577. 
Manager and Secretary : HENRY E. SMITH. 

London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 

Telegrams : “Intromit, Estrand."’ Telephones : Temple Bar 2213 & 2214. 
London Secretary: ARTHUR R. W. SCOTT. 

Branch Offices at Belfast, Birmingham, Bristol, Dublin, Glasgow, Leeds, 
Liverpool, Manchester. 


























NINTH EDITION, 1935. 
TURNER’S INDEX TO THE 


COMPANIES ACT 1929 


BEING A REPRINT OF THE ACT BOUND 
UP WITH AN INDEX 


By CECIL W. TURNER, 


of Lincoln's Inn, Barrister-at-Law. 








The Companies Act is so frequently referred to by all 
who deal with Company matters that some work which will 
render such reference quick and easy is a necessity. 


‘“*Turner’s Index,’’ containing an exact reproduction of the 
text of the Act, bound up with an index, provides this 
essential assistance for lawyers, accountants and company 
secretaries. The Index to this edition runs to 70 pages. 


Price 9s. 6d. net, or by post 10s. 
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COMPANY SERVICE 


N ALL MATTERS connected with the 
Incorporation of Companies and the 
Management of Companies the knowledge 
and experience of the House of Jordan ts 
at the service of Solicitors. ‘ 


ORDANS’ DRAFT FORMS of Memo- 

randum and Articles, settled by 
experienced Company Counsel, meet the- 
requirements of any proposed Company 
with slight adjustment. The employment 
of any one of these Drafts is an economy, 
as the printing from such a Draft when 
entrusted to Jordans is charged at a 
reduced rate. 


We invite you to send us your enquiries. 


JORDAN & SONS, LIMITED 


Company Registration Agents, 


116 CHANCERY LANE, LONDON, W.C.2 
13. BROAD STREET PLACE, EC2 


and 
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| pee oval 1930) 1931 ||1932/1933 1934 1935/1936 1937, COMPANIES ACT, 1929 | 
| 75.000 | | 
| 74. | | 
"73.000 MEMORANDUM AND 
bicccteeoelll I | | 
[71 000 | — ARTICLES OF ASSOCIATION | 
70,9000 | | Settled in accordance with the above Act | 
69, 000 By CECIL W. TURNER, Barrister-at-Law. 
é 68,000 | | FULL SET (Public or Private) each - - - 3s. 6d. 
| 67.000 | | SHORT SET, adopting Table A with modifi- 
"66. 000 cations (Public or Private) each - - - 2s. 6d. 
SET for Company Limited by Guarantee- - 3s. 6d. 





WAS 


7A. 000 


Cancer has now become the second on the list of fatal diseases 
in this country, and in 1937 accounted for no less than 74,000 


deaths. Of these, some 10,000 were under the age of 50. Of 
the total number of deaths from all causes during the working 


period of life, that is from 15 to 65, seventeen per cent. are - 


caused by Cancer. During the past 40 years the annual 
death rate from Caneer has nearly doubled, having risen 
from 835 per million to over 1,600 per million. 

These facets are deplorable in a civilisation which has already 
sueceeded largely in mastering that scourge of human life, 
tuberculosis. What can be done? 

Simply this. The Royal Cancer Hospital has spent thousands 
of pounds in research and has improved the methods of treat- 
ment which restore sufferers to health. Its hopes of finding 
aremedy are now at their highest. But money must be found 
at once to continue this work and bring it to the highest 
pitch of success. YOU can help by sending}your donation 
now to the Treasurer. Please do not delay. 


Che Royal 
Cancer 


Hospital 


( FREE ) 


FULHAM ROAD - - LONDON, S.W.3 


As the Society keeps standing hundreds of sets of the type 
from which the drafts are printed, proofs can be supplied at very 
short notice, and much of the usual cost of printing saved. 





The Solicitors’ Law Stationery 
Society, Limited 


LONDON : 22, CHANCERY LANE, W.C.2. 

27 & 28, Walbrook, E.C.4. 49, Bedford Row, W.C.1. 
6, Victoria Street, S.W.1. 15, Hanover Street, W.1. 
LIVERPOOL : 19 & 21, North John Street. 
BIRMINGHAM : 77, Colmore Row. 
MANCHESTER : 5, St. James’s Square. 


A useful and compfehensive Booklet dealing 
with COMPANY FORMATION will be sent 
free on application. 
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Fees for Hire of Rooms for Meetings, 
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For 100 persons, not exceeding two hours £2 2 0 
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For each subsequent hour - et @ 
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For each subsequent hour £0 10 6 
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For each subsequent _— £0 10 6 





The Society of Incorporated Accountants and Auditors 


Incorporated Accountants’ Hall, Victoria Embankment, London, W.C.2. 
Telephone—TemrP_e Bar 8822. Telegrams—Incorpac, Estranp, Lonpon. 











”? when replymmg to Advertisements. 





~~ ten 


L 











April 8, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol. 83] 281 








which was before him. -Evidence of adultery having been 
given against the husband, the court granted the wife a 
decree nisi. 
COUNSEL : 
for the wife. 
Soticirors : Barlow & Co. ; George C. Carter & Co. 
[Reported by J. F. ComMpTon-MILLER, Esq., Barrister-at-Law.] 


T. J. Kelly, for the husband ; R. J. A. Temple, 








Reviews. 


The Stock Exchange Official Year Book, 1939. Compiled and 
edited by the Secretary of the Share & Loan Department 
of the Stock Exchange. Crown 4to. pp. ccxxxv and 
3645. London: Thomas Skinner & Co. (Publishers) Ltd. 
£3 net. 

The 1939 edition of *‘ The Stock Exchange Official Year 
Book” contains information concerning about 9,400 com- 
panies and 2,000 government and municipal loans, including 
particulars of ninety-five companies and twenty-seven 
government and municipal loans which were not in the 
previous year’s issue. In addition to the usual matter, such 
as lists of members of the various stock exchanges and a 
summary of the year’s principal legal decisions affecting 
companies, there is a section devoted to securities guaranteed 
under the Trade Facilities and other Acts and a synopsis of 
the Coal Act, 1938. 

The Supplementary Index, containing references to 
defunct and other companies no longer dealt with in the 
year book, can be obtained from the publishers at 2s. 6d. 
per copy. 


The Law Relating to Competitive Trading. By Dorotruy 
Kyicur Drx, B.A., of the University of London and of the 
Inner Temple and South-Eastern Circuit, Barrister-at- 
Law. 1938. Demy 8vo. pp. xx and (with Index) 224. 
London: Sweet & Maxwell, Ltd. 15s. net. 


The author was well inspired to arrange within a small 
compass the principles of law relating to a subject which has 
assumed very special importance since simple commercial 
dealing was overshadowed by the development of combines, 
trade unions and trade associations—economic leviathans 
dwarfing the single trader and the mere partnership. This 
well-written book, therefore, fulfils a practical and useful 
purpose in reducing to order the subtleties to which the 
judges have resorted in attempting to keep an even balance 
that liberty in trading may not be outweighed by abuse. 
The two chapters reviewing the authorities which distinguish 
between lawful compulsion and unlawful intimidation are 
especially valuable. The second of the book’s four parts 
dealing with price maintenance, stop lists and fines imposed 
by trade associations has involved considerable research and 
contains a good deal of information not to be found elsewhere. 


Books Received. 

Mews’ Digest of English Case Law. Second Edition. 
Fourteenth Annual Supplement, 1938. By G. T. WairrreLp- 
Hayes, Barrister-at-Law. 1939. London: Sweet and 
Maxwell, Ltd. ; Stevens & Sons, Ltd. £1 net. 

Local Government Financial Statistics, England and Wales, 
1936-37. Part I, Poor Relief. 1939. London: H.M. 
Stationery Office. 6d. net. 

Fabian Quarterly. No. 21. Spring, 1939. 
Fabian Research Bureau Office. Price 6d. 

Lloyd’s List Law Reports. Digest No. 6, Vols. 51-60. Edited 
by CuarLtes W. Murr, of the Inner Temple and North 
Eastern Circuit, Barrister-at Law, and R. Unwin Davis, 
of Gray’s Inn and the Western Circuit, Barrister-at-Law. 
1939. London: Lloyds. Price £2 2s., post free. 


London: New 





Obituary. 
Str CHARLES MORTON. 


It is with great regret that we announce the death of Sir 
Charles Henry Morton, which occurred at Eastham, Cheshire, 
on Friday, 3lst March. Sir Charles, who was eighty-six 
years of age, served his articles with Messrs. Avison & Co., 
of Liverpool, one of the oldest firms of solicitors in this 
country. He was admitted a solicitor in 1874 and a few years 
later he became a partner, and eventually senior partner, 
in the firm of Messrs. Avison, Morton, Paxton & Co. 

He had been a member of the Council of The Law Society 
since 1895, and he was elected President in 1920, when the 
Annual Provincial Meeting was held in Liverpool. Sir Charles 
had also been a member of the Committee of the Incorporated 
Law Society of Liverpool since 1877, and he was President of 
that Society in 1894-95. He was for twenty-eight years 
Honorary Secretary of the Associated Provincial Law 
Societies. Since 1910 until shortly before his death he had 
been the representative of provincial solicitors on the Rule 
Committee of the Supreme Court ; he was also a member of 
the Royal Commission on Legal Delay in 1913 and of the 
Council of Law Reporting in 1922-23. A Justice of the Peace 
for Cheshire, he was Under-Sheriff for Yorkshire in 1910 and 
Under-Sheriff for Cheshire in 1926-27. 

Sir Charles was a director of several companies, including 
the British Equitable Assurance Company and the Royal 
Exchange Assurance Corporation, and he was Chairman of 
the State Assurance Company, the Liverpool and London 
Plate Glass Insurance Company and the Bath and West of 
England Insurance Company. He had also been President 
of the Liverpool Royal Institution and Chairman of the 
Liverpool Cathedral Finance Committee; he was among 
those who were responsible for the inception of the scheme 
for the building of Liverpool Cathedral and for many years 
the furtherance of this object had occupied a large share of 
his time and energies. He received the honour of knight- 
hood in 1922. Sir Charles was remarkably active for a man 
of his age; he intended to retire officially from business on 
31st March, the day on which he died. 

Sir Charles was twice married, first in 1882 to Mary, elder 
daughter of Mr. Ernest Thellusson, of Ramsey, Isle of Man ; 
she died in 1936, and in the following year he married Mrs. 
Maureen Garrett, who had been a companion to the first Lady 
Morton. He leaves no children. 

An appreciation by a colleague on the Council of The Law 
Society appears on p. 265. 

Mr. R. G. SETON. 

Mr. Robert George Seton, Barrister-at-Law, Recorder of 
Devizes, died at his home in London on Thursday, 30th 
March, at the age of seventy-eight. Mr. Seton, who was 
educated at Eton and New College, Oxford, was called to 
the Bar by the Inner Temple in 1885 and joined the Western 
Circuit, on which he held the office of Associate for many 
years. He was appointed Recorder of Devizes in 1904. He 
was also a Justice of the Peace for Wiltshire and for Devizes. 


Mr. N. H. OLDHAM. 


Mr. Norman Henry Oldham, B.A., LL.B. Lond., Solicitor 
to Queen Anne’s Bounty, died on Thursday, 30th March, at 
the age of fifty-nine. Mr. Oldham was educated at Rydal 
School and Merton College, Oxford, and was called to the 
Bar by the Inner Temple in 1911. He joined the legal staff 
of Queen Anne’s Bounty in 1920, becoming assistant solicitor 
in 1925, and solicitor in 1935. He was the editor of the 
“ Encyclopaedia of Forms and Precedents” in * The 
Conveyancer.” 


Mr. F. G. NEAVE. 
Mr. Frederick George Neave, LL.D. Lond., solicitor, senior 
partner in the firm of Messrs. Neave & Neave, of Outer 
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Temple, W.C., and Golders Green, N.W., died on Friday, 
3lst March, at the age of seventy-three. Mr. Neave was 
admitted a solicitor in 1888, having been awarded The Law 
Society’s Prize. 

Mr. W. SPICKETT. 

Mr. William Spickett, solicitor, senior partner in the firm 
of Messrs. Spickett & Sons, of Pontypridd, died at Caerphilly 
on Saturday, Ist April, at the age of seventy-seven. 
Mr. Spickett, who was admitted a solicitor in 1883, succeeded 
his father in 1900 as clerk to the Pontypridd Board of 
Guardians, superintendent registrar of births, marriages and 
deaths, and clerk to the Llantrisant and Llantwit Vardre 
Rural District Council. He was later appointed Clerk to the 
Caerphilly Urban District Council. Mr. Spickett was for 
some years a member of the Glamorgan County Council. 








The Solicitors’ Law Stationery 
Society, Ltd.: Annual Report. 


The fiftieth Annual General Meeting of the Society was held 
at 102/7, Fetter Lane, on Tuesday, 4th April, 1939, Sir 
Bernard E. H. Bircham, G.C.V.O., the Chairman of the 
Society, in the chair. 

After the Secretary had read the notice convening the 
meeting, and the auditors’ report, the Chairman said: It is 
now my duty to move the adoption of the report and accounts 
for last year, which I presume you will take as read. 

Taking first the directors’ report, you will see that, while 
we have slightly increased our turnover, the profits have 
fallen by some £7,500. Sharcholders will remember that at 
our meeting last year I stated that international affairs 
rendered any forecast most difficult and dangerous, but that 
the year had started very well. In fact, up to the time of 
the crisis in September, our returns showed an improvement 
on those of the previous year. After that time, our business 
was, as I am sure members of the profession will appreciate, 
considerably affected. Particularly was this so in the case 
of Parliamentary printing and company printing, and the 
printing and engrossing of deeds. 

Two years ago I referred to the rise in the cost of paper 
and other materials and stated that wherever possible’ we 
would avoid passing such increases on to our customers. 
Although no substantial further increases took place in 1938, 
we experienced the full effect of rises which had taken place 
in the latter part of 1937, and of the reduction of working 
hours in the printing trade, which was introduced in October, 
1937. Both these factors have adversely affected the rate of 
profit earned. The policy of not generally passing on the 
increases means that we are, in fact, giving better value than 
ever before to our customers. I am sure this is appreciated 
by the profession, and will, I am confident, prove to be a 
wise policy in the long run. 

The directors recommend a dividend of 13 per cent., less 
income tax for the year, as against 15 per cent. paid in each 
of the two previous years. An interim dividend of 4 per 
cent. was paid on account in October last. 

The dividend and bonuses will absorb the sum of 
£55,478 14s. 1ld., and out of the balance the directors propose 
to add £1,000 to the Women’s Pension Reserve and to carry 
forward the sum of £12,157 15s. 8d. 

The directors would have liked to have presented a more 
favourable report to mark the completion by the Society of 
fifty years of active life and growth, but, in these unsettled 
times, I am afraid that we must expect, in common with most 
other businesses, certain fluctuations of fortune due to causes 
beyond our control. The inherent soundness of the Society’s 
position is in no way affected, and on looking back on the 
steady progress of the Society through the years you may 
think we have really very little of which to complain. In 
this connection, I should like to remind you of the figures 
of the last ten years, which show interesting fluctuations. 
In 1929 and 1930 we paid 12 per cent., and our net profits 
were £51,000 and £53,000 respectively. In 1931 and 1932, 
the slump years, the profits fell to £38,000 and the dividend 
to 9 per cent. From that time, however, we have gone 
steadily forward, our best year having been 1936, with profits 
of £70,000 and a dividend of 15 per cent. This year we have 
to go back to 13 per cent., which is, however, better than any 
year previous to 1934. 

As a recognition of the substantial part played by the 
employees in the progress of the Society, they were entertained 





at a Jubilee Ball at Covent Garden Opera House in November, 
when presentations were made to some eighty members of 
the staff who had completed twenty-five years’ service or 
more. 

The Manchester Branches, which were opened in May, 
have been successful in extending our business in that city 
and the surrounding district, and I should like to urge solicitors 
there to give them all the support they can. With the law- 
writing and stationery departments at 5, St. James’s Square, 
and the law printing works in Chester Street, the Society 
can now offer a service in this area comparable with any for 
completeness and efficiency. 

After discussing in some detail certain figures in the balance 
sheet and the profit and loss account, the Chairman went on to 
say: With regard tothe future, [am again going to refrain from 
making any forecast. We depend almost entirely on the 
prosperity of the legal profession, and we are in a position to 
take full advantage of any improvement that takes place in 
its activity. Most of our shareholders support us_ whole- 
heartedly, but I should like to take this opportunity of asking 
those who do not do so to play their part in ensuring the 
continued prosperity of their society. We are maintaining 
our position as the leading law stationers in the country, and 
are taking every opportunity of opening up in new directions 
where we can undertake useful and profitable work. At the 
beginning of this year, we purchased the old-established law 
stationery business of J. W. Phillips, of Portugal Street, 
London, and have thus acquired some useful additions to our 
connection. 

In conclusion, I must refer again to the excellent work of 
your staff, from. the highest to the lowest. You will bear in 
mind that when the dividend goes down so does the bonus, so 
that the shareholders and staff are, so to speak, in the same 
boat. 

I now formally move the adoption of the Directors’ Report 
and Accounts, and I will ask Mr. Whately to second the 
motion. 

The motion was seconded by Mr. G. L. Whately and carried 
unanimously. 

On the motion of the Chairman, seconded by Mr. Whately, 
it was unanimously resolved to pay a dividend of 13 per cent., 
on account of which an interim dividend of 4 per cent. had 
been paid in October, and to distribute bonuses to the 
customers and staff in accordance with the Articles. 

The directors retiring by rotation, Mr. Douglas Thornbury 
Garrett and Mr. Harvey Forshaw Plant, were re-elected. 

The auditors, Messrs. Fuller, Wise, Fisher & Co., were 
re-elected for the ensuing year. 

The meeting closed with a vote of thanks to the Chairman. 








Parliamentary News. 
Progress of Bills. 


House of Lords. 


Army and Air Force (Annual) Bill. 
Read First Times 

Deer and Ground Game (Scotland) Bill. 
Amendments reported. 

Local Government Superannuation Bill. 
Read First Time. 

National Trust for Places of 

Beauty Bill. 

Reported without Amendment. 
Reorganisation of Offices (Scotland) Bill. 
Read First Time. [3rd April. 
Sea Fisheries Provisional Order (Tollesbury and West Mersea) 

Bill. 
Read First Time. 
Smethwick Oldbury 
Bill. 
Read Third Time. 
Willenhall Urban District Council Bill. 
Read Second Time. 


[3rd April. 
[30th March. 


[8rd April. 
Historic Interest or Natural 


[80th March. 


[8rd April. 
Rowley Regis and Tipton Transport 


[30th March. 


[80th March. 


House of Commons. 


All Hallows Lombard Street Bill. 
Amendments considered. 

Army and Air Force (Annual) Bill. 
Read Third Time. 

Census of Production Bill. 
Read Third Time. 

City of London (Various Powers) Bill. 
Read Second Time. 


[3rd April. 
[31st March. 
[80th March. 


(3rd April. 
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Conway Gas Bill. 

Read Second Time. [3rd April. 
Flour Milling Industry (Prevention of Abuses) Bill. 

Read First Time. [3rd April. 
Local Government Amendment (Scotland) Bill. 

Read Second Time. 
Local Government Superannuation Bill. 

Read Third Time. 
Marriage (Scotland) Bill. 

Read Second Time. 
Methodist Church Bill. 

Read Second Time. [3rd April. 
Public Health (Coal Mine Refuse) (Scotland) Bill. 

Reported without Amendment. [80th March. 
Reorganisation of Offices (Scotland) Bill. 

Read Third Time. [30th March. 
Sea — Provisional Order (Tollesbury and West Mersea) 

Bill. 

Read Third Time. 

Smethwick Oldbury 
Bill. 
Read First Time. 


[80th March. 
[31st March. 


[80th March. 


[31st March. 


Rowley Regis and Tipton Transport 


[30th March. 








. . 
Societies. 
The Solicitors’ Clerks’ Pension Fund. 
NINTH ANNUAL MEETING. 

The Annual Meeting of this Fund was held on Thursday: 
30th March, in the Court Room of The Law _ Society, 
Mr. Bernard H. Drake, C.B.E., Chairman of the Committee of 
Management, occupying the chair. 

\fter asking the members present to take the notice of 
meeting as read, the Chairman said: ‘‘ It is now my duty and 
my pieasure, gentlemen, to submit to you the report and 
accounts for your approval and adoption. The report and 
accounts I think you will agree are very satisfactory. What 
| propose to do is to go through the report and accounts which 
give you the full ‘history of the past year’s working and to 
enlarge upon some of the details; then I will answer any 
question which may occur to any of you.” 

The Chairman continued: ‘ If you will turn to the report 

you will see that the membership has increased during the 
past year by 229 members. Your Committee of Management 
feel that this is ~ very satisfactory increase, but they feel, too, 
that after nine years of existence the Fund should increase 
much more rapidly than it is doing. In this matter the 
Committee have issued two pamphlets which are referred to 
in the third paragraph of the report, and those pamphlets I 
think have had some influence in increasing the membership. 
The last one which bore the heading ‘ Solicitors Don’t Care ’ 
was intentionally of an aggressive type both in the title and in 
the body of the pamphlet—it was so aggressive that some 
solicitors complained of the tone of it. Your Committee are 
quite impenitent because they feel that those solicitors whose 
staffs at present are not members of the Fund should be 
reminded somewhat forcibly of the benefits which the Fund 
gives. 
_“ The next point on the report is that investment income 
for the year is £4,309. As to management expenses they have 
slightly increased. The balance sheet shows investments 
standing at cost at £122,461. In accordance with our usual 
practice the list has been submitted to the Fund’s brokers, 
who have reported that the securities are in a_ perfectly 
satisfactory position.”’ 

The Chairman also referred to the changes which had taken 
place in the Committee of Management. 

The offices of the Fund are at 2, Stone Buildings, Lincoln’s 
Inn, London, W.C.2, and the Secretary will be happy to send 
literature to interested persons. 


Manchester & District Medico-Legal Society. 

The Twelfth Ordinary Meeting of the Society was held at 
the Reform Club, Manchester, on 22nd March, the President, 
Judge Leigh, in the chair, and _ thirty-three members 
and guests being present. Dr. Mary Cardwell, M.D., the first 
woman speaker since the inception of the Society, read a 
paper on ‘ The Physical Basis for a Social Behaviour.” 
A spirited discussion was contributed to by two visitors, 
Drs. Kitching and Gross, and by Drs. Ramsay, Blench, 
Mamourian and Moir. At the close of the meeting it was 
announced that on 27th April Dr. Moir. Barrister-at-Law, 
would read a paper on a subject which is a corollary of the 
present one, namely: ‘‘ The Medical Aspects of Crime and 
the Need for University Chairs of Criminology.” 


| 





Law Association. 


The usual monthly meeting of the Directors was held on the 
3rd April, Mr. Ernest Goddard in the chair. The other 
Directors present were Mr. Guy H. Cholmeley, Mr. Arthur 
A. Clarke, Mr. Douglas T. Garrett, Mr. G. D. Hugh Jones, 
Mr. C. D. Medley, Mr. Frank S. Pritchard, Mr. John Venning, 
Mr. F. M. Welsford and Mr. William Winterbotham, and the 
Secretary, Mr. Andrew H. Morton. A sum of £262 was voted 
in relief of deserving applicants, and other business was 
transacted. 


Gray’s Inn Debating Society. 

A meeting of the Society was held in the Common Room, 
Gray’s Inn, on Tuesday, 21st March, with the President 
(Mr. S. N. Grant-Bailey) in the chair. Mr. H. O. Thorp 
proposed the motion ‘‘ That the poor are pampered.” Mr. 
J. R. Macgregor opposed. There also spoke: Mr. Gilbert 
Harding (Hon. Secretary), Capt. F. J. Parker, Mr. E. R. 
Wakefield (Vice-President), Mr. Ralph V. Cusack (Hon. 
Treasurer), Mr. J. G. Kekwick and Mr. H. H. R. Ward 
(visitor). On a division the motion was lost by one vote. 
There was an attendance of seventeen. 

The Hardwicke Society. 

A meeting of the Society was held on Friday, 24th March, 
in the Middle Temple Common Room, the President, 
Mr. Lewis Sturge, in the chair. Mr. P. A. Picarda moved 
‘That the English are mad.’ Mr. G. E. Crawford opposed. 
There also spoke Mr. ©. O. Cummins, Mr. Walter Stewart, 
Mr. G. Krikorian, Major R. N. Hales, Mr. J. R. T. Hooper, 
Mr. W. A. Turnbull, Mr. A. V. Kent, Mr. J. Dill Smith, 
Mr. M. Cooke and the President (having vacated the chair). 
The hon. mover having replied, the house divided, and the 
motion was carried by two votes. 








Legal Notes and News. 


Honours and Appointments. 


The Lord Chancellor has made the following appointments 
as from the Ist April, 1939 :— 

Mr. JAMES HENRY SUTHERLAND AITKEN, to be Registrar 
of the Accrington, Burnley, Colne and Nelson, Rawtenstall 
and Todmorden County Courts. 

Mr. Horace HArRForRD FosTER (Registrar of the Bromyard, 
Evesham, Great Malvern and Worcester County Courts) to be 
Registrar of the Bromsgrove County Court. 

Mr. Eric Tom LAMBERT (Registrar of the Dover and Deal 
County Courts) to be Registrar of the Folkestone and Hythe 
County Courts. 

Mr. PERCEVAL MILLS COBHAM HAYMAN to be Registrar of 
the Cheltenham, Dursley, Gloucester, Newent, Stroud and 
Tewkesbury County Courts and District Registrar in the 
District Registries of the High Court of Justice in Cheltenham 
and Gloucester. 


Notes. 

The next Quarter Sessions of the Peace for the Borough* 
of Stamford will be held at the Town Hall, Stamford, on 
Wednesday, 26th April, at 11.30 a.m. 

Mr. Montague Berryman, Barrister-at-Law, has been 
adopted as prospective Conservative candidate for Central 
Wandsworth in succession to Mr. Roland Jennings. 

An International Juridical Week is to be held at the Liege 
International Exhibition of 1939, from the 18th to the 23rd of 
September. The Congress is being organised by the Faculte 
de Droit, University of Liege, from whom all details may be 
obtained. 

The South-Eastern Circuit Bar Mess gave a dinner last 
Monday at the Café Royal to Mr. Justice Cassels, in honour 
of his appointment as a Judge of the King’s Bench Division. 
The Lord Chief Justice (Lord Hewart) was present, and the 
chair was taken by the Circuit Treasurer, Mr. Charles Doughty, 
1A. 


The marriage took place at Kirkhampton last Saturday 


between Miss Evelyn L. Adams, solicitor, of Gateshead, 
and Mr. Thomas Lambert, solicitor, head of the firm of 
Messrs. Lambert & Lambert, of Gateshead. Miss Adams 


was articled to Mr. Lambert, and was admitted a solicitor in 
1937. 
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A sessional evening meeting of the members of the 
Auctioneers’ and Estate Agents’ Institute will be held at 
29, Lincoln’s Inn Fields, W.C.2, on Thursday, 13th April, 
at 7 p.m.. when Mr. H. Mordaunt Rogers (Past-President) 


in the form of a lantern lecture, entitled 


will deliver a paper, 
18s—Old Clocks and 


‘The Making of a 
Watches.”’ 


Connoisseur, Part 


Wills and Bequests. 


Mr. Harold Edward Anstee, solicitor, of Hampstead, left 
£20,407, with net personalty £18,474. 
Mr. Evan Barlow, solicitor, of Leicester, left £19,140, with 


net personalty £16,240. 


Mr. Albert Burnell, of Chapel Allerton, Leeds, solic ‘itors’ 
clerk, who died on 20th November, left property of the gross 
value of £6,146, with net personalty £4,951. After the pay- 


ment of a number of small legacies, he left all the property 
subject to a life interest as to one-third between Leeds General 
Infirmary, Leeds Branch of the S.P.C.C., Church of England 
Homes for Waifs and Strays, Leeds Branch of the R.S.P.C.A 
and the People’s Dispensary for Sick Animals. 

Mr. Richard Herbert Chapman, 
cum-Hardy and of Manchester, 
personalty £20,412. 

Mr. Charles Frederick Loriston Clarke, a partner in Messrs. 
Bush and Clarke, solicitors, of Bristol, left £30,375, with net 
personalty £21,216. 


Chorlton” 
with net 


solicitor, of 
left £23,325, 


Mr. Charles Enthoven, solicitor, of Stanmore, Middlesex, 
left £17,807, with net personalty £17,634. 

Major James Allix Wager Griffith, M.C., R.F.A., solicitor, 
of Lincoln’s Inn and Blackheath, left £21,666 with net 
persunalty £21,061. 

Mr. John Westall Marsden, solicitor, of Blackburn, left 
£28,460, with net personalty £25,840. 

Mr. John George Martin, solicitor, of Nottingham, left 
£18,246, with net personalty £16,599. 

Mr. Henry Reed, solicitor, of Dore, Sheffield, left £30,866, 


with net personalty £18,254. 


SPRING ASSIZES. 

The following days and places have been fixed for holding 
the Spring Assizes on the Northern and North-Eastern 
Circuits : 

NORTHERN CircurTt.—Mr. JusTICE CROOM-JOHNSON, 


Mr. Justice STABLE.—Monday, 17th April, at Liverpool ; 
Monday, 8th May, at Manchester. 
NorTH-EASTERN Crrcurr.—Mr. JUSTICE 


JUSTICE OLIVER.—Tuesday, 2nd May, at 


AsquirH, Mr. 


Leeds. 





of Justice. 
1939. 


High Court 
KASTER VACATION, 
NOTICE. 
There will be no sitting in court during the Easter Vacation. 
During the Easter Vacation all applications ** which may 


require to be immediately or promptly heard,’ are to be 
made to The Honourable Mr. Justice Morvron. 
The Honourable Mr. Justice Morton will act as Vacation 


Judge from Thursday, 6th April, 1939, to Monday, 17th April, 
1939, both days inclusive. His lordship will sit as King’s 
Bench Judge in Chambers in King’s Bench Judge’s Chambers 
on Wednesday, 12th April, at 10.30 o’clock. On other days 
within the above period, applications in urgent matters may 
be made to his lordship personally or by post. 

When applications are made by post, the brief of counsel 
should be sent to the judge by post or rail prepaid, accom- 
panied by office copies of the affidavits in support of the 
application, and also by a minute, on a separate sheet of paper, 
signed by counsel, of the order he may consider the applicant 
entitled to, and also an envelope, sufficiently stamped, capable 
of receiving the papers addressed as follows: ‘* Chancery 
Official Letter: To the Registrar in Vacation, Chancery 
Registrars’ Chambers, Royal Courts of Justice, London, 
W.C2.” 

T he pape rs sent to the judge will be returned to the registrar. 

The address of the Vacation Judge can be obtained on 
application at the Chancery Registrars’ Chambers, Room 136, 
Royal Courts of Justice. 

Chancery Registrars’ Chambers, 

Royal Courts of Justice, 
April, 1939. 





Stock Exchange Prices of certain 


Trustee Securities. 


Next London Stock 
Exchange Settlement, Thursday, 13th April 1939. 


Bank Rate (30th June, 1932) 2%. 


Middle 
Div Price 
Months 3 Apl 
1939. 
ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after FA 1033 
Consols 24%, os - < .. JAIO 67} 
War Loan 34% 1952 or after JD 95 
Funding 4% Loan 1960-90 MN 1054xd 
Funding 3% Loan 1959-69 AO 93 
Funding 23% Loan 1952-57 JD 91 
Funding 24% Loan 1956-61 be AO 83} 
Victory 4% Loan Av. life 21 years MS 105 
Conversion 5% Loan 1944-64 MN 107}xd 
Conversion 34% Loan 1961 or after AO 944 
Conversion 3% Loan 1948-53 MS, 96} 
Conversion 24% Loan 1944-49 AO 93 
National Defence Loan 3% 1954-58 JJ 94 
Local Loans 3% Stock 1912 or after JAJO 79 
Bank Stock i — .. AO312}xd 
Guaranteed 2?% Stock (Irish Land 
Act) 1933 or after .. ve - JJ 763 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ics — JJ 80 
India 44% 1950-55 : MN 107 
India 34% 1931 or after JAJO 81 
India 3% 1948 or after JAJO 69 
Sudan 44% 1939-73 Av. life 27 years FA 104} 
Sudan 4% 1974 Red. in part after 1950 MN 105 
Tanganyika 4% Guaranteed 1951-71 FA 1043 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 1034 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 87 
COLONIAL SECURITIES | 
Australia (Commonw’ th) 4% 1955-70 JJ 99 
Australia (Commonw’ th) 3, 1955-58 AO 82 
*Canada 4% 1953-58 ; MS 108 
Natal 3% 9: 29-49 .. +2 oe JJ 964 
New South Wales 34% 1930-50 oa JJ, 92 
New Zealand 3% 1945 AO 893 
Nigeria 4% 1963 es - AO 1024 
Queensl: and 33% 1950-70. "on JJ 874 
*South Africa 34.0% 1953-73 .. JD 994 
Victoria 34% 1929-49 AO 91 
CORPORATION STOCKS 
Birmingham 3% 1947 or after JJ 80 
Croydon 3% 1940-60 .. AO 91 
*Essex County 3$% 1952-72 JD 994 
Leeds 3% 19: 27 or ‘afte r ‘ JJ 793 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase.. JAJO 93 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 644 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 77 
Manchester 3% 1941 or after 6 FA 79 
Metropolitan Consd. 24% 1920-49 .. MJSD 93 
Metropolitan Water Board 3% “‘ A” 
1963-2003 - ne ‘ AO 813 
Do. do. 3% “ B” > 1934-2003 MS 804 
Do. do. 3% “ E”’ 1953-73 JJ 9 
*Middlesex C Younty Council 4% 1952-72 MN 103xd 
* Do. do. 44% 1950-70 MN 108xd 
Nottingham 3% Irredeemable MN 77xd 
Sheffield Corp. 34% 1968 JJ 99 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture .. JI 95 
Gt. Western Rly. 44% Debenture .. JJ 106 
Gt. Western Rly. 5% Debenture .. JJ 115} 
Gt. Western Rly. 5% Rent Charge .. FA 1074 
Gt. Western Rly. 5% Cons. Guaranteed MA 101 
Gt. Western Rly. 5% Preference MA 78 
Southern Rly. 4 4 De benture JJ 933 
Southern Rly. 4%, Red. Deb. 1962-67 JJ 1014 
Southern Rly. 5% Guaranteed MA 106 
Southern Rly. 5% Preference MA 903 


* Not available to Trustees over par. 


Approxi- 
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£a4. 16 & = 
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313 1 -- 
31510/)3 12 6 
346/13 76 
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t In the case of Stocks at a premium, the yield with redemption has been calculated 


at ‘the earliest date ; 


in the case of other Stocks, as at ‘he latest date. 
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